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“197. Prosecution of Judges and public servants.

(1) When any person who is or was a Judge or Magistrate

or a public servant not removable from his officer save by or

with  the  sanction  of  the  Government  is  accused  of  any

offence alleged to have been committed by him while acting

or purporting to act in the discharge of his official duty, no

Court shall take cognizance of such offence except with the

previous sanction(

(a) in the case of a person who is employed or, as the case

may be, was at the time of commission of the alleged offence

employed, in connection with the affairs of the Union, of the

Central Government; 

(b) in the case of a person who is employed or, as the case

may be, was at the time of commission of the alleged offence

employed, in connection with the affairs of a State, of the

State Government.”
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“10. Such being the nature of the provision the question is

how should  the  expression,  “any  offence  alleged  to  have

been committed by him while acting or purporting to act in

the  discharge  of  his  official  duty”,  be  understood?  What

does it means? “Official”, according to dictionary, means

pertaining  to  an  office,  and  official  act  or  official  duty

means  an  act  or  duty  done  by  an  officer  in  his  official

JITESH LAL
2024.04.25 17:44
I attest to the accuracy and
integrity of this document



������������	
��
�����		�����
�����������������������������������������������������������������������������������

capacity. In B. Saha v. M.S. Kochar it was held : (SCC pp.

184(85, para 17) 

"17.The  words  'any  offence  alleged  to  have  been

committed by him while acting or purporting to act in

the  discharge  of  his  official  duty'  employed  in

Section 197(1) of the Code, are capable of a narrow as

well  as  a  wide  interpretation.  If  these  words  are

construed  too  narrowly,  the  section  will  be  rendered

altogether sterile, for, 'it is no part of an official duty to

commit an offence, and never can be'. In the wider sense,

these  words  will  take  under  their  umbrella  every  act

constituting an offence, committed in the course of the

same transaction in which the official duty is performed

or purports to be performed. The right approach to the

import of these words lies between two extremes. While

on the one hand, it is not every offence committed by a

public servant while engaged in the performance of his

official duty, which is entitled to the protection of Section

197(1),  an  act  constituting  an  offence,  directly  and

reasonably connected with his official duty will require

sanction for prosecution and the said provision." 

(emphasis in original)

Use of the expression, “official duty” implies that the

act or omission must have been done by public in the

course of his service and that is should have been in

discharge of his duty. The Section does not extend its

protective  cover  to  every  act  or  omission  done  by  a

public  servant  in  service  but  restrict  its  scope  of

operation  to  only  those  acts  or  omissions  which  are

done by a public servant in discharge of official duty.

11. It has been widened further by extending protection to

even those acts or omissions which are done in purported

exercise of official duty. That is under the colour of office.

Official duty therefore implies that the act or omission must
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have been done by the public servant in course of his service

and such act or omission must have been performed as part

of duty which further must have been official in nature. The

Section has, thus, to be construed strictly, while determining

its applicability to any act or omission in course of service.

Its  operation  has  to  be  limited  to  those  duties  which  are

discharged in course of duty. But once any act or omission

has been found to have been committed by a public servant

in discharge of his duty then it must be given liberal and

wide construction so far its official nature is concerned. For

instance  a  public  servant  is  not  entitled  to  indulge  in

criminal  activities.  To  that  extent  the  Section  has  to  be

construed narrowly and in a restricted manner. But once it is

established  that  act  or  omission  was  done  by  the  public

servant while discharging his duty then the scope of its being

official should be construed so as to advance the objective of

the Section in favour of the public servant. Otherwise the

entire  purpose  of  affording  protection  to  a  public  servant

without  sanction  shall  stand  frustrated.  For  instance  a

police  officer  in  discharge of  duty may have to  use force

which may be an offence for the prosecution of which the

sanction may be necessary. But if the same officer commits

an act in course of service but not in discharge of his duty

and without  any  justification  therefor  then  the  bar  under

Section     197     of the Code is not attracted  . To what extent an

act or omission performed by a public servant in discharge

of his duty can be deemed to be official was explained by

this Court in Matajog Dobey v. H.C. Bhari : (AIR p.49 paras

17 & 19).

"The  offence  alleged  to  have  been  committed  (by  the

accused) must have something to do, or must be related in

some manner with the discharge of official duty... 

There must be a reasonable connection between the act

and the discharge of official duty; the act must bear such
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relation  to  the  duty  that  the  accused  could  lay  a

reasonable (claim) but not a pretended or fanciful claim,

that  he did  it  in  the course of  the performance of  his

duty."

12. If on facts, therefore, it is prima facie found that the act

or  omission  for  which  the  accused  was  charged  had

reasonable  connection  with  discharge  of  his  duty  then  it

must be held to official to which applicability of Section 197

of the Code cannot be disputed.”
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