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“35.  Methyl  morphine  (commonly  known  as  'Codeine')  and  Ethyl

morphine and their salts (including Dionine), all dilutions and preparations

except those which are compounded with one or more other ingredients and

containing not more than 100 milligrams of the drug per dosage unit and

with a concentration of not more than 2.5% in undivided preparations and

�
'��,��#���������%��
'��

RENU
2024.03.20 15:05
I attest to the accuracy and
integrity of this document
Chandigarh



�����������	
�	�
�� �
��������
������

which have been established in Therapeutic practice.”
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“8.  The contentions of the appellants were fourfold. In the first place, it

was  contended  that  the  cough  syrup  Phensedyl  and  Recodex  are

pharmaceutical  products  covered  under  the  provisions  of  the  Drugs  &

Cosmetics Act, that the Rules prescribe the measure of dosage as 5 ml. and

that under Rules 65 and 97 of the Drugs & Cosmetics Rules, it is lawfully

permissible to sell such cough syrups in the open market, which can also be

transported,  kept  in  stock  and  sold  in  the  pharmaceutical  shops  as  a

prescribed  drug  under  Schedule  'H'  at  Serial  No.132.  According  to  the

appellants, such prescribed drugs under the Rules can contain codeine to the

extent  permissible.  While  referring  to  Rule  97,  it  was  contended  that

Schedule  H  Drugs  containing  permissible  extent  of  narcotic  substance

could be sold in retail on prescription of Registered Medical Practitioner.
�
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The learned counsel, therefore contended that each of the 100 ml. bottle,

seized  from the appellants,  satisfy  the  requirement  prescribed  under  the

above referred to two Rules 65 and 97 and in the circumstances there was

no question of proceeding against the appellants under the N.D.P.S. Act.

9. By referring to Rules 61(1) and 61(2) of the Drugs & Cosmetics Rules, it

was contended that the prescribed licence which is required for sale, stock,

exhibit,  offer  for  sale  or  distribution  as  a  mandatory  requirement  under

Section  27  of  the  Drugs  &  Cosmetics  Act  providing  for  imposition  of

penalty would be applicable only to manufacturers or those who sell, stock,

exhibit or offer for sale or distribution of drugs and that a transporter, in

particular, the driver and a khalasi was under no obligation to hold a licence

under the Drugs & Cosmetics Act.

10. At the very outset, the abovesaid submission of the learned counsel is

liable to be rejected, inasmuch as, the conduct of the appellants in having

transported huge  quantity  of  347  cartons  containing 100 bottles  in  each

carton  of  100 ml.  Phensedyl  cough syrup  and  102  cartons,  each  carton

containing  100  bottles  of  100  ml.  Recodex  cough  syrup  without  valid

documents for such transportation cannot be heard to state that he was not

expected  to  fulfill  any  of  the  statutory  requirements  either  under  the

provisions  of  Drugs  &  Cosmetics  Act  or  under  the  provisions  of  the

N.D.P.S. Act.

11. It is not in dispute that each 100 ml. bottle of Phensedyl cough syrup

contained 183.15 to 189.85 mg. of codeine phosphate and each 100 ml.

bottle of Recodex cough syrup contained 182.73 mg. of codeine phosphate.

When the  appellants  were  not  in  a  position  to  explain  as  to  whom the

supply was meant either for distribution or for any licensed dealer dealing

with  pharmaceutical  products  and  in  the  absence  of  any  other  valid

explanation for effecting the transportation of such a huge quantity of the

cough syrup which contained the narcotic substance of codeine phosphate

beyond  the  prescribed  limit,  the  application  for  grant  of  bail  cannot  be

considered  based  on  the  above  submissions  made  on  behalf  of  the

appellants.

12. The submission of the learned counsel for the appellants was that the

content of the codeine phosphate in each 100 ml. bottle if related to the
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permissible dosage, namely, 5 ml. would only result in less than 10 mg. of

codeine  phosphate,  thereby  would  fall  within  the  permissible  limit  as

stipulated in the Notifications dated 14.11.1985 and 29.1.1993. As rightly

held by the High Court,  the said contention should have satisfied the twin

conditions, namely, that the contents of the narcotic substance should not be

more than 100 mg of codeine, per dose unit and with a concentration of not

more than 2.5% in undivided preparation apart from the other condition,

namely, that it should be only for therapeutic practice. Therapeutic practice

as per dictionary meaning means 'contributing to cure of disease. In other

words, the assessment of codeine content on dosage basis can only be made

only  when  the  cough  syrup  is  definitely  kept  or  transported  which  is

exclusively meant for its usage for curing a disease and as an action of

remedial agent.

13. As pointed out by us earlier, since the appellants had no documents in

their possession to disclose as to for what purpose such a huge quantity of

Schedule 'H' drug containing narcotic substance was being transported and

that too stealthily,  it  cannot be simply presumed that such transportation

was  for  therapeutic  practice  as  mentioned  in  the  Notifications  dated

14.11.1985 and  29.1.1993.  Therefore,  if  the  said  requirement  meant  for

therapeutic practice is not satisfied, then in the event of the entire 100 ml.

content of the cough syrup containing the prohibited quantity of codeine

phosphate is meant for   human consumption, the same would certainly fall  

within  the  penal  provisions  of  the  N.D.P.S.  Act  calling  for  appropriate

punishment to be inflicted upon the appellants. Therefore, the appellants'

failure to establish the specific conditions required to be satisfied under the

above referred to notifications, the application of the exemption provided

under the said notifications in order to consider the appellants' application

for bail by the Courts below does not arise.”
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