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53A. Part performance.—Where any person contracts to transfer for 

consideration any immoveable property by writing signed by him or 

on his behalf from which the terms necessary to constitute the 
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transfer can be ascertained with reasonable certainty, and the 

transferee has, in part performance of the contract, taken possession 

of the property or any part thereof, or the transferee, being already 

in  possession, continues in possession in part performance of the       

contract and has done some act in furtherance of the contract, and 

the transferee has performed or is willing to perform his part of the 

contract, then, notwithstanding that, or, where there is an instrument 

of transfer, that the transfer has not been completed in the manner 

prescribed therefore  by the law for the time being in force, the 

transferor or any person claiming under him shall be debarred from 

enforcing against the transferee and persons claiming under him any 

right in respect of the property of which the transferee has taken or 

continued in possession, other than a right expressly provided by the 

terms of the contract:  

Provided that nothing in this section shall affect the rights of 

a transferee for consideration who has no notice of the contract or 

of the part performance thereof.”
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6. The relevant provisions in the alleged agreement of sale as 

quoted in the judgment of the trial court reads as follows: 

"This house is under mortgage with Jethmal Bastimal for             

Rs. 1000. When you will get this house, the description of 

which is given below, redeemed from M/s Jeth Mat Bastimal 

and take the papers of the registry in your pos- session, on 

that day I will have the sale deed of the said house, written, 

executed and registered in your favour." 

 The question is whether a date was 'fixed' for the performance of the 

agreement and in our view the answer is in the affirmative. It is true 

that a particular date from the calander was not mentioned in the 

document and the date was not ascertainable originally, but as soon 
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as the plaintiff redeemed the mortgage, it became an ascertained 

date. If the plaintiff had, immediately after the redemption, filed the 

suit, could it be thrown out on the ground that she was not entitled to 

the specific performance asked for? We do not think so. She would 

have been within her rights to assert that she had performed her part 

of the contract and was entitled to insist that her brother should 

complete his part. The agreement is a typical illustration of a           

contingent contract within the meaning of s. 31 of the Indian                  

Contract Act, 1872 and became enforceable as soon as the event of              

redemption (by the plaintiff herself) happened. We agree with the 

view of the Madras High Court in R.Muniswami Goundar and 

Another v. B.M.Shamanna Gouda and Others, AIR 1950 Madras 820                                   

expressed in slightly different circumstances. The doctrine of id            

certum est quod certum redid  potest is clearly applicable to the case 

before us which in the language of Herbert Broom (in his book 

dealing with legal maxims) is that certainty need not be ascertained 

at the time; for if, in the fluxion of time, a day will arrive which will 

make it certain, that is sufficient. A similar question had arisen in 

Duncombe v. Brighton Club and Norfolk Hotel Company, [1875] 10 

QB 371, relied upon in the Madras case. Under an agreement, the 

plaintiff had supplied some furniture to the defendant for which 

payment was made but after some delay. He claimed interest. The 

rule at Common Law did not allow interest in such a case, and the 

plaintiff in support of his claim relied upon a statutory provision 

which could come to his aid only if the price was payable at a 

certain time. Blackburn, J. observed that he did not have the 

slightest hesitation in saying that the agreement contemplated a   

particular day, which, when the goods were delivered would be             

ascertained, and then the money would be payable at a certain time; 

but rejected the plaintiff's demand on the ground that the price did 

not become payable by the written instrument at a certain time. The 

other learned Judges did not agree with him, and held that the           

statute did not require that the document should specify the time of 

payment by mentioning the day of payment. If it specified the event 

upon which the payment was to be made, and if the time of event was 
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capable of being ascertained, the requirements of the section were 

satisfied. The same is the position in the case before us. The            

requirement of Article 54 is not that the actual day should                        

necessarily be ascertained upon the face of the deed, but that the   

basis of the calculation which was to make it certain should be found 

therein.  We, accordingly, hold that under the agreement the date for 

the  defendant to execute the sale deed was fixed, although not by              

mentioning a certain date but by a reference to the happening of a 

certain event, namely, the redemption of the mortgage; and,                

immediately after the redemption by the plaintiff, the defendant 

became liable to execute the sale deed which the plaintiff was 

entitled to enforce. The period of limitation thus started running on 

that date. The case is, therefore, covered by the first part of Article 

54 (third column) and not the second part.”
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