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�+8�+8�+8�+8� � Having noticed arguments and the facts which have come on 

record, this Court is of the view that the learned JJB has proceeded to record 

the statements, considering the appellant as Child in Conflict with Law. The 

opportunity to cross-examine the witnesses was also given considering him 

as a child. His statement was also recorded as a child under Section 313 

Cr.P.C. However, subsequently the JJB has proceeded to examine whether 

the concerned child was to be treated as an adult for the purpose of trial. The 

preliminary assessment has, thus, been conducted in terms of Section 14 of 

the JJ Act after the entire enquiry as a summary trial was already done by the 

JJB. After having reached to the conclusion and having conducted the 

assessment in terms of Section 15 of the JJ Act, it proceeded to refer the case 
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to the Children’s Court for trial requiring the same to be tried as an adult. 

Having noticed the provisions of Section 19 of the JJ Act (supra), we find 

that the Children’s Court has failed to carry out its required duty in terms of 

Section 19 of the JJ Act. 

49.  In fact, we find that the child was arrested on the day of alleged 

incident i.e. 30.05.2018.  The preliminary assessment as required under 

Section 15 of the JJ Act was conducted after an application was moved by 

the learned APP on 28.09.2021. The Child had attained the age of 20 years 6 

months by then. The very purpose of the provisions of limitation of three 

months laying down under Section 14(3) of the JJ Act stands frustrated. In 

the present case, we also find that the JJB made its preliminary assessment 

and referred the case to the Children’s Court for treating the child as an adult 

vide order dated 06.10.2021 and he was directed to appear before the 

Children’s Court on 12.10.2021. The order was challenged by the appellant 

and the Additional Sessions Judge set aside the order on 07.03.2022 

whereafter the JJB again held the appellant matured enough to be treated as 

an adult vide order dated 22.03.2022 and he was directed to appear before 

the Sessions Judge on 02.04.2022. On the said date, the Additional Sessions 

Judge, Children’s Court, exercised power under Section 19 of the JJ Act and 

after examining reports of the preliminary assessment and the Clinical 

Psychologist report concluded the appellant to be treated as an adult in terms 

of provisions of Cr.P.C. The case was, however, listed for defence evidence 

thereafter instead of conducting regular trial, we find that learned Additional 

Sessions Judge has failed to conduct the independent enquiry and has only 

relied upon the earlier report of assessment done by the JJB.  
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   In Ajeet Gurjar’s case (supra), the Apex Court has treated the 

provisions of Section 19(1) of the JJ Act as mandatory, which are to be 

independently undertaken by the Children’s Court. It need not be further 

stressed that treating a person as a juvenile and conducting his trial 

accordingly and treating him as an adult and conducting his trial accordingly 

are two different aspects which are required to be kept in mind. Even if the 

trial was conducted earlier by the JJB as a child, the same evidence could not 

have been recorded and considered for the purpose of conducting trial by the 

Children’s Court treating him as an adult. 

50.  However, in the present case, we find that the Children’s Court 

after reaching to the conclusion that he is to be tried as an adult, proceeded 

to record only defence witnesses and considered the entire statements 

recorded by the JJB, which were recorded treating the appellant as a child. 

No charges were framed as per the Cr.P.C. nor it can be said that a fair trial 

was provided. In fact, the Children’s Court should have started a fresh trial 

by examining the police report and after framing of charges, the statements 

of the prosecution witnesses were required to be recorded with proper 

opportunity of cross-examination. Statement under Section 313 Cr.P.C. was 

also required to be recorded. 

  Whereafter the arguments ought to have been heard, but we 

find that in a great haste the Children’s Court proceeded to declare the 

appellant as an adult for the purpose of trial and adjourned the case for 

defence evidence. The Children’s Court fixed the case for defence evidence 

and proceeded to decide the same on 12.04.2022 within ten days holding 

him guilty of committing the alleged offence based on the evidence recorded 
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by the JJB and sentenced him to undergo 20 years of imprisonment. Thus, 

we find the proceedings conducted by the JJB before deciding whether the 

appellant was to be tried as a child or as an adult, are worth to be vitiated. 

51.   While proceeding further, we find that once case was remanded 

by learned Addl. Sessions judge for passing of fresh assessment order in 

terms of Section 15 of the JJ Act, it was incumbent upon the JJB to have 

considered and examined the appellant and his psyche as on the date when 

the incident is alleged to have been committed by him. However, more than 

five years had elapsed by that time and it is practically impossible to assess a 

person of his psychology what he would have been thinking five years back. 

The entire exercise is found to be an eye-wash and deserves to be set aside. 

We, therefore, hold the appellant not to be fit to have been tried as an adult. 
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�B8�B8�B8�B8� � Having reached to the aforesaid conclusion, we now proceed to 

examine the case solely treating him as a child and considering the evidence 

which was recorded by the JJB originally when he was being considered as 

child by the JJB. 
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�	8�	8�	8�	8� � Having held the appellant to be a child and having found him 

guilty of having committed the offence of penetrative sexual assault in terms 

of Section 5 read with Sections 29 and 30 of the Act of 2012 and also guilty 

of offences under Sections 341, 342 and 506 IPC and accordingly sentenced 

him to the maximum punishment, which may be provided to a child i.e. of 

three years. Since the appellant has already remained incarceration for 3 

years and 9 months, it is held that the appellant has already undergone the 

complete sentence period.  He shall now, therefore, be released. 
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