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The State of Kerala and others� ���*�������������0)�������1�+�
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�
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“28. To issue a policy directive, or guidelines, over and

above the Act and Rules framed (where the latter forms

part  and parcel  of  the former),  and 14 undermine what

they  encapsulate,  cannot  be  countenanced.  Blanket

exclusion of certain offences, from the scope of grant of

remission, especially by way of an executive policy, is not

only arbitrary, but turns the ideals of reformation that run

through our criminal justice system, on its head. Numerous

judgments  of  this  court,  have  elaborated  on  the

penological goal of reformation and rehabilitation, being
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the cornerstone of our criminal justice system, rather than

retribution.  The  impact  of  applying  such  an  executive

instruction/guideline  to  guide  the  executive’s  discretion

would be that routinely, any progress made by a long+term

convict  would  be  rendered naught,  leaving  them feeling

hopeless,  and  condemned  to  an  indefinite  period  of

incarceration. While the sentencing courts may, in light of

this  court’s  majority  judgment  in  Sriharan (supra),  now

impose term sentences (in excess of  14 or 20 years) for

crimes  that  are  specially  heinous,  but  not  reaching  the

level of ‘rarest of rare’ (warranting the death penalty), the

state government cannot – especially by way of executive

instruction, take on such a role, for crimes as it deems fit. 

xxxxx xxxxx

37.Classifying + to use a better word, typecasting convicts,

through  guidelines  which  are  inflexible,  based  on  their

crime committed in the distant past can result in the real

danger  of  overlooking the  reformative  potential  of  each

individual convict.  Grouping types of convicts,  based on

the  offences  they  were  found  to  have  committed,  as  a

starting point, may be justified. However, the prison laws

in India + read with Articles 72 and 161 + encapsulate a

strong  underlying  reformative  purpose.  The  practical

impact  of  a  guideline,  which  bars  consideration  of  a

premature  release  request  by  a  convict  who  has  served

over 20 or 25 years, based entirely on the nature of crime

committed in the distant past, would be to crush the life

force out of such individual, altogether. Thus, for instance,

a 19 or 20 year old individual convicted for a crime, which

finds  place  in  the  list  which  bars  premature  release,

altogether, would mean that such person would never see

freedom, and would die within the prison walls. There is a

peculiarity of continuing to imprison one who committed a

crime years earlier who might well have changed totally

since  that  time.  This  is  the  condition  of  many  people

serving very long sentences. They may have killed someone

(or done something much less serious, such as commit a

narcotic drug related offences or be serving a life sentence

for  other  non+violent  crimes)  as  young  individuals  and

remain incarcerated 20 or more years later. Regardless of

the morality of continued punishment, one may question its

rationality. The question is, what is achieved by continuing

to punish a person who recognises the wrongness of what

they have done, who no longer identifies with it, and who

bears  little  resemblance  to  the  person  they  were  yearsPANKAJ KUMAR
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earlier? It is tempting to say that they are no longer the

same person. Yet, the insistence of guidelines, obdurately,

to not look beyond the red lines drawn by it and continue

in  denial  to  consider  the  real  impact  of  prison  good

behavior, and other relevant factors (to ensure that such

individual has been rid of the likelihood of causing harm to

society)  results  in  violation  of  Article  14  of  the

Constitution. Excluding the relief of premature release to

prisoners  who  have  served  extremely  long  periods  of

incarceration,  not  only  crushes  their  spirit,  and  instils

despair,  but  signifies  society's  resolve  to  be  harsh  and

unforgiving.  The idea of rewarding,  a prisoner for good

conduct is entirely negated.

38. In the petitioner's case, the 1958 Rules are clear + a

life sentence, is  deemed to be 20 years of  incarceration.

After this, the prisoner is entitled to premature release. The

guidelines issued by the NHRC pointed out  to us by the

counsel for the petitioner, are also relevant to consider +

that  of  mandating  release,  after  serving  25  years  as

sentence  (even  in  heinous  crimes).  At  this  juncture,

redirecting the petitioner who has already undergone over

26 years of incarceration (and over 35 years of punishment

with  remission),  before  us  to  undergo,  yet  again,

consideration before the Advisory Board,  and thereafter,

the state government for premature release + would be a

cruel outcome, like being granted only a salve to fight a

raging fire, in the name of procedure. The grand vision of

the rule of law and the idea of fairness is then swept away,

at the altar of procedure + which this court has repeatedly

held to be a “handmaiden of justice”.

��@�������!������������?;�����������)������� ��"9>68"@�=(�

�4$ �0#"#$ ��� ��##"@��@"%$(4 �����
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“13.  The  State  having  formulated  Rules  and  a  Standing  Policy  for

deciding cases of premature release, it is bound by its own formulations

of law. Since there are legal provisions which hold the field, it is not

open to the State to adopt an arbitrary yardstick for picking up cases for

premature  release.  It  must  strictly  abide  by  the  terms  of  its  policies

bearing in mind the fundamental principle of  law that each case for

premature release has to be decided on the basis of the legal position as

it  stands  on the  date  of  the  conviction  subject  to  a  more  beneficial

regime being provided in terms of a subsequent policy determination.
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The  provisions  of  the  law  must  be  applied  equally  to  all  persons.

Moreover,  those  provisions  have  to  be  applied  efficiently  and

transparently  so as to  obviate  the  grievance that  the policy  is  being

applied  unevenly  to  similarly  circumstanced  persons.  An  arbitrary

method adopted by the State is liable to grave abuse and is liable to

lead  to  a  situation  where  persons  lacking  resources,  education  and

awareness suffer the most.
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E4. It  has been held in Lila Singh v.  State of Punjab,  1988(1)

RCR 28 that  reasoning given in the order  declining premature

release  to  the  petitioner+convict  that  he  had  committed  jail

offences  and  his  release  will  prove  hazardous  to  peace  and

tranquillity  in  the  locality  are  no  legal  reasons  to  decline

premature  release.  The  reasoning  was  on  the  basis  that  the

convict has already undergone imprisonment for committing jail

offences and there is no material to hold that his release is likely

to prove hazardous to peace and tranquillity in the locality. Thus,

it  was held that  the  jail  offences committed by  the convict  for

which  he  has  already  been  punished,  cannot  be  taken  into

consideration  while  deciding the  case  of  the  petitioner  for  his

premature release.”
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“38. At the time of considering the case of pre+mature release of a

life  convict,  the  authorities  may  require  to  consider  his  case

mainly taking into consideration 

1.  whether  the  offence was  an individual  act  of  crime without

affecting the society at large;

2.   whether  there  was  any  chance  of  future  recurrence  of

committing a crime;

3.  whether the convict had lost his potentiality in committing the

crime;

4.  whether there was any fruitful purpose of confining the convict

any more;

5.  the socio+economic condition of the convict's family and other 

similar circumstances.” 0�����������������1
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�������� �����!��!������� ��� � ������ �����������
 �The theory of reformation and

rehabilitation that emerged in the 18th century aims at separating the criminal

from the crime and compels us to look beyond the one fateful act committed

by him. In a civilised society like ours, it would be truly unfortunate if an

offender is not given the opportunity to realise and fully fathom his mistake

and channel that awareness into making fruitful contributions in society. The

peno-correctional  institutes  must  not  only  be  looked  at  as  a  place  where

punishment  is  carried  out,  but  also  a  place  of  rehabilitation.  The  criminal

justice  dispensation  system  must  be  guided  by  the  idea  of  allowing  the

offender to rectify his wrong and reintegrate into the society as a law abiding

member  once the  sentence  is  served.  The  idea  was  well  explained  Justice

Krishna Iyer in Mohammad Giasuddin�:��0#"#$�����)%4@"��@"%$(4���+--���

0�� � 
	-�  ���� � �� � ������ � ���� �"the  sub+culture  that  leads  to  anti+social

behaviour has to be countered not by undue cruelty but by re+culturalisation”.
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“Punishment in criminal cases is both punitive and reformative.
The purpose is that the person found guilty of committing the offence is
made to realise his fault and is deterred from repeating such acts in
future. The reformative aspect is meant to enable the person concerned
to relent and repent for his action and make himself acceptable to the
society as a useful social being. In determining the question of proper

punishment in a criminal case,  the court has to weigh the degree of
culpability of the accused, its  effect  on others and the desirability of
showing any leniency in the matter of punishment in the case. An act of
balancing is,  what  is  needed in such a case; a balance between the
interest of the individual and the concern of the society; weighing the
one  against  the  other.  Imposing  a  hard  punishment  on  the  accused

serves a limited purpose but at the same time, it is to be kept in mind
that  relevance  of  deterrent  punishment  in  matters  of  serious  crimes
affecting society should not be undermined. Within the parameters of the
law an attempt has to be made to afford an opportunity to the individual
to reform himself and lead the life of a normal, useful member of society
and make his contribution in that regard. Denying such opportunity to a

person who has been found to have committed offence in the facts and
circumstances placed on record would only have a hardening attitude
towards his fellow beings and towards society at large. Such a situation,
has to be avoided, again within the permissible limits of law.”
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“47. Consideration  of  the  reformation,  rehabilitation  and

reintegration  of  the  convict  into  society  cannot  be  overemphasised.

Until Bachan Singh, the emphasis given by the courts was primarily on

the nature of the crime, its brutality and severity. Bachan Singh placed

the sentencing process into perspective and introduced the necessity of

considering the reformation or rehabilitation of the convict. Despite the

view  expressed  by  the  Constitution  Bench,  there  have  been  several

instances,  some  of  which  have  been  pointed  out  in Bariyar and

in Sangeet v. State  of  Haryana where  there  is  a  tendency  to  give

primacy  to  the  crime  and  consider  the  criminal  in  a  somewhat

secondary manner. As observed in Sangeet, “In the sentencing process,

both the crime and the criminal are equally important.” Therefore, we

should not forget that the criminal, however ruthless he might be,  is

nevertheless  a  human  being  and  is  entitled  to  a  life  of  dignity

notwithstanding his crime. Therefore, it is for the prosecution and the

courts to determine whether such a person, notwithstanding his crime,
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can  be  reformed  and  rehabilitated.  To  obtain  and  analyse  this

information  is  certainly  not  an  easy  task  but  must  nevertheless  be

undertaken. The process of rehabilitation is also not a simple one since

it  involves social reintegration of the convict  into society.  Of course,

notwithstanding  any  information  made  available  and  its  analysis  by

experts coupled with the evidence on record, there could be instances

where the social reintegration of the convict may not be possible. If that

should  happen,  the  option  of  a  long  duration  of  imprisonment  is

permissible
G
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tune of our Constitution and the little man in peril of losing his liberty is the

consumer of Social Justice.” 
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