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Present: Mr. Shivam Grover, Advocate

for the petitioners.

Mr. Maninder Arora, Advocate

for the respondent.

&�������������05��

1. The jurisdiction of this court under section 482 of the code has

been sought seeking the quashing of the impugned order dated 15.05.2024

passed by learned Judicial Magistrate Ist Class, Ludhiana vide which the

application filed by the complainant under Section 311 Cr.P.C. has been

allowed.

2. Shorn  of  unnecessary  details  the  fact  leading  to  filing  of

present  petition  is   that  the  complaint  under  Section  138 of  Negotiable

Instruments Act, 1881, was preferred by the complainant  on 21.04.2021

alleging that an amount of Rs 1,12,13,200 was due towards the petitioner

on account of supply of electronics for which he issued cheque in question

and notice  of  accusation was  served upon to the  petitioner  wherein  the
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petitioner denied any amount due towards the complainant and rather took

a stand that the cheques were security cheques which have been misused by

the complainant. And the complainant moved an application under section

311 of the code to lead some additional evidence when case was still at the

stage of complainant evidence.

3. Learned  counsel  for  the  petitioner  contends  that  the  Judicial

Magistrate First Class (JMIC), Ludhiana, committed an error by allowing

the complainant/respondent's  application under  Section  311 of  the  Code

through an order dated May 15, 2024 (Annexure P/1). Although the JMIC

acknowledged the petitioners' objections, he failed to provide findings or

address  various grounds raised by the petitioners in their opposition to the

Section 311 of the code  application.

4.     He further submits that  review of the application dated March 13,

2024 (Annexure P/6) reveals that the complainant/respondent is attempting

to  evade  the  damaging  implications  of  their  cross8examination,  during

which  they  failed  to  produce  copies  of  bills  and  e8way  bills  despite

numerous  opportunities.  The  petitioners  had  explicitly  warned  that  the

complainant/respondent might attempt to fabricate or forge evidence in the

future,  and  unfortunately,  this  apprehension  has  now  materialized.

Moreover, it is significant to note that the complainant/respondent cannot

claim that  they were unaware of the evidence or witness in question prior

to their cross8examination and the witness the complainant is now intended

to examine was not mentioned in list of witnesses.

5.      Per contra learned counsel for the respondent submits that for the just

adjudication of the  case,  examination of the GST record keeper is  very

much essential in order to prove the liability of the petitioner to pay the

balance price of the goods purchased  and by no stretch of imagination thisSHAM SUNDER
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would hamper the case of the accused rather would held in arriving at a just

decision .  

4. Heard arguments of learned counsel for the respective parties

5. The following principles will have to be borne in mind while

dealing with an application under Section 311 Criminal Criminal Procedure

Procedure Code read along with read along with Section Section 138 of the

of the Evidence Act.”

����������	�����
��	���
�	��������������������������������������

�
���������������������	��������������
�����������������������	

�������������
��������������
��	����	�����
������
�����������
��

���� � ��� � � �	��
� � �� � ��� � ����
� � ��
�	������	� � !���	 � ����	

������������
	�"�����#	�����	��
����
��������
�	����������

����"��� � 
����� ���� � �� � 	����	�� � �� � ��������$ � ��������
���


!����������!	�
����������������
$��
����	�����������
������
����

�����������������%

����� � &� � �������� ��� ���� ������

 ��!!��	
 � �� � ��� �
��	� � �� ���

�

����������������
������
�������������
�$�����
�����!���	�������


��	�����
�""�������� �"�����	�	����������	�'� �"�������


��� �!�	
��% � ���� ���� � � �	��
� � �� � !���	 �����	 � ������� ����


	�"�����#	�����	��
����
���������	�
�	��������������������

��������� ������������������	�����	�����������!	�!�	�!	������	


��������
$������������������������
��������		��������
����������

��
�%

��������� �	��
���������
����!���	�������������������
��������

�� � � � ������ � �� � � � !	�
������� � ��
�$ � ����

 � ��� � ����
 � ���

��	��"
�����
����������
��"��������!!�	�������������� �	��
����

!���	��������
��	��������	�
����������
����
�	���
�!	�������

�� � ��� �����
��$ � 	�
������ � �� �"�
��		���� ��� � ��
����% � ���� ����

�������
�	������	��!���	�
���������� �	��
�����������
������

�����	���	�	���%

����������
��	��"�
��
���
�����
��������������
�������	��	�
!���

�

����������� �"����
�����������

��	����	��������"���	���	���	

� �"������������	��	�����		�����������
������
�������������
�%
SHAM SUNDER
2024.11.18 13:50
I attest to the accuracy and
integrity of this document



����������	��
�
� ����

������ � ��� � ������ � �� � ������� � ��� � 
	�"���� � #	�����	� � 
���


�"��������
����"!�
�
���������������
��	���������	"�������

�	�����������	����	�����
������
���%

�� � � ��� � 
��	� � �		���
 � �� � ��� � ������
��� � ���� � ����������

����������
�����

�	�$����������
���������������"!�

�������

!	����������������"��������������$����������
�����	����������

�������	�������
�������������
����������������������
���	��%

� ��( ��������������
��������$����	�!�������������
��
��
�����

�������
�������	�$�������� �	��
����������
�	�����%�����
��	�


���������	����"������������!�	���������	�������������	����
��

�	�"���		������ ��		�	
 ���� � ���� � �� � !	�!�	 � �������� ���
 ����

���������	���	��������"���	������
������	���������	���	�����

�� � ��� � ������	�����$ � ��� �
��	� � 
����� � �� �"������"��
 � ��

!�	"�������
����"�
����
�������	��������%

� �������
��	��
������������
����
��������!�
���������������	����

�����	��� � �
 ���
������� ��	� ����!	�
���	
���������
��	��
�����

����	������!!�	�������������"�����������	�
��"����	�!�

����%�&�

�����!�	�������	��
�����$�������������
��������		���������	�������

����
�� � ������� � �� � �!!�	������ � 	����	 � ���� � !	�������� � ���

!	�
������� � �����
� � !�

���� � !	������� � �� � ��� � ��
� � �� � ���

����
��% � ��� �
��	� � 
����� � ���	 � �� �"��� � ���� � �"!	�!�	 � �	

��!	�����
�� �	��
�����
��������
�	������	��!���	$�"����������

����
�	�����	�
���
%

� ����������������������������"�
���������	���������
�����
���
�

�	�������������������	�����������
�������
�������������!�	��%

� ���������!���	�"�
������ �	��
������!�������"������������

���������������
�������������������	��$������������	"����������

�

������������������
����
�	�����������!!�	����������	�������

�
������������������	�!�	��%

� ��������!���	�����	�������������
	�"�����#	�����	��
���

"�
�����	���	�$�������������������
��	�����������	��	����"���

�������
������
�������	�
�	��������������	��
��
���������
�"�

"�
������ �	��
����������	�$���������������	��"
!������%����


��	��
���������	����"������������	��	����������
���������	�
����

��������
��$����������"���������
����������$����	���	�$������	���
SHAM SUNDER
2024.11.18 13:50
I attest to the accuracy and
integrity of this document



����������	��
�
� ����

������	�����!	�!�	��!!�	�������
��������!�	
��
������	���$�"�
�

�����
�	��������������
���������� �����$ ��
 ����� ��
 �����"��

	����%)

6. It is a well settled law that an application under Section 311 of

the Code.must not be allowed only to fill lacuna in the case of prosecution,

or  the  defense  or  to  disadvantage  of  the  accused  or  to  cause  serious

prejudice to the defense of the accused or to give an unfair advantage to the

opposite party. Additional evidence must not be received as a disguise for

retrial or to change the nature of the case against the parties.  

7. In case of ���������	�
��������
����������
������
����������

���������, the aim of every court is to discover the truth. Section 311 of

the Code  is one of many such provisions which strengthen the arms of a

court in its effort to unearth the truth by procedure sanctioned by law. At the

same time, the discretionary power vested under section 311 Cr.P.C. has to

be exercised judiciously for strong and valid reasons and with caution and

circumspection to meet the ends of justice.

8. Dependence  can  be  relied  on  in  the  case  of   ����
�

 �!�!�		�����"�#�������
���
������"�$%�&���
��������
����������������

�'(�  wherein Apex Court observed “each one has an inbuilt right to be

dealt with fairly in a criminal trial. Denial of a fair trial is as much injustice

to the accused as it is to the victim and to society. From above it can be

safely said that it is the duty of court to ensure that such fairness is not

hampered  or  threatened  in  any  manner.  It  is  essential  that  the  rules  of

procedure  that  have  been  designed  to  ensure  justice  are  scrupulously

followed, and the court must be zealous in ensuring that there is no breach

of the same. It is cardinal rule in the law of evidence that the best available

evidence should be brought before the court to prove a fact and points on
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issue. But it is left either for the prosecution or for the defense to establish

its respective cases by adding the best available evidence and the court is

empowered  under  the  provision  of  the  code  to  compel  either  the

prosecution witness on their sides. Where a person is essentially a witness

for the prosecution and the prosecution should have cited him either the

charge sheeted or immediately afterwards but failed to do so, the failure of

the prosecution to call him as a witness cannot be made up by the court,

exercising its power under this Section.

9.               A witness even if not summoned but present in Court, can be

examined in  the  interest  of  justice  Rules  of  procedure  are  meant  to  do

substantial justice and not to throttle the same. Courts are required to give

fair  chance  to  the  parties  to  lead  their  evidence  and  not  to  decline  to

examine the witness unless the witness is unnecessary or his examination

would  amount  to  abuse  of  the  process  of  Court  or  some  such  other

substantial reason is there. Not giving the name of the witness in the list of

witnesses  by itself  is  not  a  sufficient  ground to  decline  to  examine the

witness. It is in case of mala fides or an attempt to abuse the process of the

Court or to delay the proceedings, or such other reasons that the Court may

refuse to examine a  witness. And in present case there is no averment of

this nature on the record which would suggest that complainant want to

delay the trial.

10. Keeping in view the object of Section 311 of the Code, the

examination of material witness, which is required to be conducted by the

prosecution can be allowed at any of the stage of the case. This court is of

the considered view that the witness the complainant is intended to examine

is a crucial witness as the whole case would rest on that therefore I find no

occasion  to interfere in the well reasoned order of the trial Court, which isSHAM SUNDER
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required for the just  adjudication of the case, as it  would not cause any

prejudice to either of the parties and rather the petitioner/accused would

have the opportunity to rebut the same.    

11. In view of the discussions made hereinabove, this Court is of

the view that there is no illegality, perversity or infirmity in the impugned

order dated 15.05.2024 (Annexure P81).Hence, the same is upheld and the

present petition stands dismissed.
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