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�
�� We are, therefore, clearly of the opinion that merely

because  a  woman  having  undergone  a  sterilization  operation

became pregnant and delivered a child, the operating surgeon or

his employer cannot be held liable for compensation on account

of unwanted pregnancy or unwanted child. The claim in tort can

be  sustained  only  if  there  was  negligence  on  the  part  of  the

surgeon in performing the surgery. The proof of negligence shall

have to satisfy Bolam's test. So also, the surgeon cannot be held

liable in contract unless the plaintiff alleges and proves that the

surgeon  had  assured  100  %  exclusion  of  pregnancy  after  the

surgery  and was  only  on  the  basis  of  such assurance  that  the

plaintiff was persuaded to undergo surgery. As noted in various

decisions  which  we  have  referred  to  hereinabove,  ordinarily  a

surgeon does not offer such guarantee.�


�� Mrs. K. Sarada Devi, the learned counsel appearing

for the plaintiffs-respondents placed reliance on a 2-Judge Bench

decision of this Court in S  tate of Haryana & Ors. v. Smt. Santra,  

2  000(2) RCR (Civil) 739 (SC) : IT 2000(5) SC 34,   wherein this

Court  has  upheld  the  decree  awarding  damages  for  medical

negligence  on  account  of  the  lady  having  given  birth  to  an

unwanted child on account of  failure of  sterilization operation.

The case is clearly distinguishable and cannot be said to be laying

down any law of universal application. The finding of fact arrived

at  therein  was  that  the  lady  had  offered  herself  for  complete

sterilization and not for partial operation and, therefore, both her

fallopian tubes should have been operated upon. It was found as a

matter of fact that only the right fallopian tube was operated upon

and the left fallopian tube was left untouched. She was issued a

certificate that her operation was successful and she was assuredNEERAJ
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that  she  would  not  conceive  a  child  in  future.  It  was  in  these

circumstances, that a case of medical negligence was found and a

decree for compensation in tort was held justified. The case thus

proceeds on its own facts.�


�� The cause of  action for  claiming compensation in

cases  of  failed  sterilization  operation  arises  on  account  of

negligence  of  the  surgeon  and  not  on  account  of  child  birth.

Failure due to natural causes would not provide any ground for

claim. It is for the woman who has conceived the child to go or

not to go for medical termination of pregnancy. Having gathered

the  knowledge  of  conception  in  spite  of  having  undergone

sterilization operation, if the couple opts for bearing the child, it

ceases to be an unwanted child. Compensation for maintenance

and upbringing of such a child cannot be claimed.”�
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