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(i) Even after the final report is laid before the

Magistrate  and  is  accepted,  it  is  permissible  for  the

investigating agency to carry out further investigation in the

case.  In  other  words,  there  is  no  bar  against  conducting

further investigation under Section 173 (8)  of the CrPC after

the final report submitted under Section 173 (2) of the CrPC

has been accepted.
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(ii)  Prior  to  carrying out  further  investigation

under Section 173 (8) of the CrPC it is not necessary that the

order accepting the final report should be reviewed, recalled

or quashed.

(iv)  Further  investigation  is  merely  a

continuation of the earlier investigation, hence it cannot be

said  that  the  accused  are  being  subjected  to  investigation

twice over. Moreover, investigation cannot be put at par with

prosecution and punishment so as to fall within the ambit of

Clause (2) of Article 20 of the Constitution. The principle of

double jeopardy would, therefore, not be applicable to further

investigation.

(v) There is nothing in the Cr.P.C to suggest that

the court is obliged to hear the accused while considering an

application for further investigation under Section 173 (8) of

the CrPC.
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“20. Be it noted here that the constitutional courts can direct

for  further  investigation  or  investigation  by  some  other

investigating agency. The purpose is, there has to be a fair

investigation  and  a  fair  trial.  The  fair  trial  may  be  quite

difficult unless there is a fair investigation. We are absolutely

conscious that direction for further investigation by another

agency has to be very sparingly issued but the facts depicted

in this  case  compel  us to  exercise  the said power.  We are

disposed to think that purpose of justice commands that the

cause of the victim, the husband of the deceased, deserves to

be  answered  so  that  miscarriage  of  justice  is  avoided.

Therefore,  in this case the stage of the case cannot be the

governing factor.

21. We may further elucidate. The power to

order fresh, de-novo or re-investigation being vested with the

Constitutional  Courts,  the  commencement  of  a  trial  and

examination  of  some  witnesses  cannot  be  an  absolute

impediment  for  exercising  the  said  constitutional  power

which is meant to ensure a fair and just investigation. It can

never be forgotten that as the great ocean has only one test,

the test of salt, so does justice has one flavour, the flavour of

answering  to  the  distress  of  the  people  without  any

discrimination.  We may hasten to  add that  the democratic

setup has the potentiality of ruination if a citizen feels, the

truth uttered by a poor man is  seldom listened to. Not for

nothing it has been said that Sun rises and Sun sets, light and

darkness, winter and spring come and go, even the course of

time is playful but truth remains and sparkles when justice is

done. It is the bounden duty of a Court of law to uphold the

truth and truth means absence of  deceit,  absence of  fraud

and in a criminal investigation a real and fair investigation,

not an investigation that reveals itself as a sham one. It is not

acceptable.  It  has  to  be  kept  uppermost  in  mind  that

impartial and truthful investigation is imperative. If there is
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indentation or concavity in the investigation, can the ‘faith’

in investigation be regarded as the gospel truth? Will it have

the sanctity  or  the  purity  of  a  genuine  investigation?  If  a

grave  suspicion  arises  with  regard  to  the  investigation,

should a Constitutional Court close its hands and accept the

proposition that as the trial  has commenced,  the matter is

beyond it? That is the “tour de force” of the prosecution and

if we allow ourselves to say so it has become “‘id’ee fixe”

but in our view the imperium of  the Constitutional Courts

cannot  be  stifled or  smothered by bon mot  or polemic.  Of

course,  the  suspicion  must  have  some  sort  of  base  and

foundation and not a figment of one’s wild imagination. One

may think an impartial investigation would be a nostrum but

not  doing  so  would  be  like  playing  possum.  As  has  been

stated  earlier  facts  are  self-evident  and  the  grieved

protagonist,  a  person  belonging  to  the  lower  strata.  He

should not harbor the feeling that he is an “orphan under

law”.
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