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23. The NDPS Act  itself does not permit re�sampling or re�testing of

samples. Yet, there has been a trend to the contrary; NDPS courts

have been consistently obliging to applications for re�testing and re�

sampling.  These  applications  add  to  delays  as  they  are  often

received at advanced stages of trials after significant elapse of time.

NDPS courts seem to be permitting re�testing nonetheless by taking

resort to either some High Court judgments [See:State of Kerala Vs.

Deepak. P. Shah[5]; Nihal Khan Vs. The State (Govt. of NCT Delhi)

[6]] or perhaps to Section 79 and 80 of the NDPS Act which permit

application of the Customs Act, 1962 and the Drugs and Cosmetics

Act, 1940. While re�testing may be an important right of an accused,

the  haphazard manner in which the  right  is  imported from other

legislations  without  its  accompanying  restrictions,  however,  is

impermissible. Under the NDPS Act, re�testing and re�sampling is
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rampant  at  every stage of  the trial  contrary to other legislations

which define a specific time�frame within which the right may be

available. Besides, reverence must also be given to the wisdom of the

Legislature  when  it  expressly  omits  a  provision,  which  otherwise

appears as a standard one in other legislations.  The Legislature,

unlike for the NDPS Act, enacted  Section 25(4) of the Drugs and

Cosmetics  Act,  1940,  Section  13(2)  of  the  Prevention  of  Food

Adulteration  Act,  1954 and Rule  56  of  the  Central  Excise  Rules,

1944,  permitting  a  time  period  of  thirty,  ten  and  twenty  days

respectively for filing an application for re� testing

24. Hence, it is imperative to define re�testing rights, if at all, as an

amalgamation  of  the  above�  stated  factors.  Further,  in  light  of

Section 52A of the NDPS Act, which permits swift disposal of some

hazardous substances, the time frame within which any application

for re�testing may be permitted ought to be strictly defined. Section

52A of the NDPS Act reads as follows: � 

“52A.  Disposal  of  seized  narcotic  drugs  and
psychotropic  substances  (1) The  Central  Government
may,  having  regard  to  the  hazardous  nature  of  any
narcotic  drugs  or  psychotropic  substances,  their
vulnerability to theft, substitution, constraints of proper
storage space or any other relevant considerations, by
notification  published  in  the  Official  Gazette,  specify
such narcotic drugs or psychotropic substances or class
of  narcotic  drugs  or  class  of  psychotropic  substances
which shall,  as soon as may be after their seizure, be
disposed of by such officer and in such manner as that
Government  may  from  time  to  time,  determine  after
following the procedure herein� after specified. 

(2) Where any narcotic drug or psychotropic substance
has been seized and forwarded to the officer� in� charge
of the nearest police station or to the officer empowered
under section 53,  the officer referred to in sub� section
(1) shall prepare an inventory of such narcotic drugs or
psychotropic substances containing such details relating
to their description, quality, quantity, mode of packing,
marks, numbers or such other identifying particulars of
the  narcotic  drugs  or  psychotropic  substances  or  the
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packing in which they are packed, country of origin and
other particulars as the officer referred to in sub� 

section  (1)  may  consider  relevant  to  the  identity  of  the

narcotic drugs or psychotropic substances in any proceedings

under this Act and make an application, to any Magistrate for

the purpose of— 

(a) certifying the correctness of the inventory so prepared; or 

(b) taking, in the presence of such magistrate, photographs of

such drugs or substances and certifying such photographs as

true; or 

(c) allowing to draw representative samples of such drugs or

substances, in the presence of such magistrate and certifying

the correctness of any list of samples so drawn. 

(3) Where an application is made under sub� section (2), the

Magistrate shall, as soon as may be, allow the application. 

(4) Notwithstanding  anything  contained  in  the  Indian

Evidence Act,  1872 (1 of  1872 ),  or  the  Code of  Criminal

Procedure, 1973 (2 of 1974 ), every court trying an offence

under this Act, shall treat the inventory, the photographs of

narcotic  drugs  or  psychotropic  substances  and  any  list  of

samples drawn under sub� section (2)  and certified by the

Magistrate, as primary evidence in respect of such offence.” 

25. Therefore, keeping in mind the array of factors discussed

above, we direct that, after the completion of necessary tests

by the concerned laboratories, results of the same must be

furnished  to  all  parties  concerned  with  the  matter.  Any

requests as to re�testing/re�sampling shall not be entertained

under  the  NDPS  Act  as  a  matter  of  course.  These  may,

however,  be  permitted,  in  extremely  exceptional

circumstances,  for  cogent  reasons  to  be  recorded  by  the
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Presiding Judge. An application in such rare cases must be

made within a period of fifteen days of the receipt of the test

report;  no  applications  for  re�testing/re�sampling  shall  be

entertained  thereafter.  However,  in  the  absence  of  any

compelling circumstances, any form of re�testing/re�sampling

is strictly prohibited under the NDPS Act. 
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