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41) Whether the plaintiffs were minors at

the  time of  execution  of  the  alleged sale  deed dated

17.6.82? OPP.

 2)  Whether  the  plaintiffs  and  defendant

No.4 formed a joint Hindu family and Mukand Kaur

was the karta after the death of her husband? OPD.

3)Whether Mukand Kaur can sell the share

of the plaintiffs for their benefit without the sanction of

the court  and the  plaintiffs  are  bound by  such sale?

OPD.

 4) Whether the plaintiffs by their conduct

were stopped from pleading minority? OPD.

 5)  Whether  the  plaintiffs  are  made  to

return Rs.28666.66 to the defendants No.1 to 3 in case

the alleged sale was held to be void? OPP.

 6) Whether the suit of the plaintiffs is not

maintainable in the present form? OPD.

7) Relief.”
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4a)  ����������	
���
����������������� �2010 (3) Apex

Court Judgments 159 (SC) (Para 27)

b)  ��������������
�����
����������
���������������

�������2011 (1) Apex Court Judgments 225 (SC) Para 38, 39

c) ��	������
���
������������ ���
����AIR (38)1951

PB 377 Para 10


�
(2������3��2�4�52�5�.��������6���2��AIR 1988 SC

1796 Para 14 to 17

e) ���
���!�������
���"��
�!�����AIR 2004 SC 231

Para 34 to 37”
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otherwise expressly provided in this Act,—
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(a) any text, rule or interpretation of Hindu law or

any custom or usage as part of that law in force

immediately before the commencement of this Act

shall  cease  to  have  effect  with  respect  to  any

matter for which provision is made in this Act;

(b)  any other law in force immediately before the

commencement  of  this  Act  shall  cease  to  have

effect insofar as it is inconsistent with any of the

provisions contained in this Act.

 xxxxx

%
 ���&��� � �� �������� � 	��� ���
—(1)  The  natural

guardian of a Hindu minor has power, subject to

the provisions of this section, to do all acts which

are necessary or reasonable and proper for the

benefit  of  the  minor  or  for  the  realization,

protection or benefit of the minor's estate; but the

guardian  can  in  no  case  bind  the  minor  by  a

personal covenant.

(2)  The  natural  guardian  shall  not,  without  the

previous permission of the court,—

(a)  mortgage  or  charge,  or  transfer  by  sale,  gift,

exchange  or  otherwise,  any  part  of  the

immovable property of the minor, or

(b)  lease  any  part  of  such  property  for  a  term

exceeding five years or for a term extending more

than  one  year  beyond  the  date  on  which  the

minor will attain majority.

(3) Any disposal of immovable property by a natural

guardian,  in contravention of  sub9section (1)  or sub9

section (2), is voidable at the instance of the minor or

any person claiming under him.

(4) No court shall grant permission to the natural

guardian to do any of the acts mentioned in sub9section

(2)  except  in  case  of  necessity  or  for  an  evident

advantage to the minor.

(5) The Guardians and Wards Act, 1890, shall apply

to and in respect  of  an application for  obtaining the

permission  of  the  court  under  sub9section  (2)  in  all

respects as if it were an application for obtaining the
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permission of the court under Section 29 of that Act,

and in particular—

(a) proceedings in connection with the application

shall be deemed to be proceedings under that Act

within the meaning of Section 49A thereof;

(b) the court shall observe the procedure and have

the power specified in sub9sections (2), (3) and

(4) of Section 31 of that Act; and

(c) an appeal shall lie from an order of the court

refusing permission to the natural guardian to do

any of the acts mentioned in sub9section (2) of

this  section  to  the  court  to  which  appeals

ordinarily lie from the decisions of that court.

(6) In this section “court” means the city civil court

or a district court or a court empowered under Section

49A of the Guardians and Wards Act, 1890, within the

local  limits  of  whose  jurisdiction  the  immovable

property in respect of which the application is made is

situate,  and where the  immovable  property  is  situate

within  the  jurisdiction  of  more  than  one  such  court,

means  the  court  within  the  local  limits  of  whose

jurisdiction any portion of the property is situate

xxxxxxx

'(
 � )��� ��� � ��� � �� � �� � �������� � ��� � �����*�

�� ��� � � �������� � �� � +���� � ������ � ��������
,

Where a minor has an undivided interest in joint

family  property  and  the  property  is  under  the

management of an adult member of the family, no

guardian  shall  be  appointed  for  the  minor  in

respect of such undivided interest:

Provided  that  nothing  in  this  section  shall  be

deemed to  affect  the  jurisdiction  of  a  High Court  to

appoint a guardian in respect of such interest.”
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“4.  Section  6  of  the  Act  inter  alia

provides that the natural guardians of  a Hindu

minor, in respect of the minor's person as well as

in respect of the minor's property (excluding his

or  her  undivided  interest  in  joint  family

property),  are  —  in  the  case  of  a  boy  or  an

unmarried girl — the father, and after him, the

mother; provided that the custody of a minor who

has  not  completed  the  age  of  five  years  shall

ordinarily be with the mother. Section 8 thereof

inter alia provides that the natural guardian of a

Hindu minor has power, subject to the provisions

of this section, to do all acts which are necessary

or reasonable and proper for the benefit of the
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minor or for the realization, protection or benefit

of the minor's estate; but the guardian can in no

case  bind  the  minor  by  a  personal  covenant.

Furthermore  the  natural  guardian  shall  not,

without  the  previous  permission  of  the  court,

mortgage  or  charge,  or  transfer  by  sale,  gift,

exchange  or  otherwise,  any  part  of  the

immovable  property  of  the  minor  or  lease  any

part of such property for a term exceeding five

years or for a term extending more than one year

beyond the date on which the minor will attain

majority. Any disposal of immovable property by

a  natural  guardian,  in  contravention  of  sub9

section (1) or sub9section (2), is voidable at the

instance of the minor or any person claiming on

behalf  of  the  minor.  Section  12  provides  that

where a minor has an undivided interest in the

joint  family property and the property is  under

the  management  of  an  adult  member  of  the

family,  no  guardian shall  be  appointed  for  the

minor  in  respect  of  such  undivided  interest:

Provided  that  nothing  in  this  section  shall  be

deemed to affect the jurisdiction of a High Court

to appoint a guardian in respect of such interest. 

 5.  With regard to the undivided interest

of the Hindu minor in joint family property, the

provisions  afore9culled  are  beads  of  the  same

string and need to be viewed in a single glimpse,

simultaneously  in  conjunction  with  each  other.

Each  provision,  and  in  particular  Section  8,

cannot  be  viewed in isolation.  If  read together

the  intent  of  the  legislature  in  this  beneficial

legislation becomes manifest. Ordinarily the law

does  not  envisage  a  natural  guardian  of  the

undivided  interest  of  a  Hindu  minor  in  joint

family  property.  The  natural  guardian  of  the

property  of  a  Hindu  minor,  other  than  the

undivided  interest  in  joint  family  property,  is

alone contemplated under Section 8, whereunder

his  powers  and  duties  are  defined.  Section  12

carves out an exception to the rule that should

there be no adult member of the joint family in

management  of  the  joint  family  property,  in

which  the  minor  has  an  undivided  interest,  a

guardian  may  be  appointed;  but  ordinarily  no

guardian shall be appointed for such undivided
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interest  of  the minor.  The adult  member of  the

family  in  the  management  of  the  joint  Hindu

family property may be a male or a female, not

necessarily  the  Karta.  The  power  of  the  High

Court  otherwise  to  appoint  a  guardian,  in

situations justifying, has been preserved. This is

the  legislative  scheme  on  the  subject.  Under

Section 8 a natural guardian of the property of

the  Hindu  minor,  before  he  disposes  of  any

immovable  property  of  the  minor,  must  seek

permission of the court. But since there need be

no  natural  guardian  for  the  minor's  undivided

interest in the joint family property, as provided

under Sections 6 and 12 of the Act, the previous

permission  of  the  court  under  Section  8  for

disposing of the undivided interest of the minor in

the joint family property is not required. The joint

Hindu family by itself is a legal entity capable of

acting  through  its  Karta  and  other  adult

members of the family in management of the joint

Hindu family property. Thus Section 8 in view of

the express terms of Sections 6 and 12, would not

be  applicable  where  a  joint  Hindu  family

property  is  sold/disposed  of  by  the  Karta

involving an undivided interest  of  the minor in

the  said  joint  Hindu  family  property.  The

question  posed  at  the  outset  therefore  is  so

answered. ”
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