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“28.  Before  discussing  the  evidence  regarding  the  WILL,  it  would  be

relevant to notice the legal position as to how a WILL is to be proved.

29. The mode of proving a WILL does not ordinarily differ from that of

proving  any  other  document  except  as  to  the  special  requirement  of

attestation prescribed in the case of a WILL by Section 63 of the Indian

Succession Act, which runs as under:-

"63. Execution of unprivileged wills. - Every testator, not being a

soldier employed in an expedition or engaged in actual warfare) or

an  airman  so  employed  or  engaged  or  a  mariner  at  sea,  shall

execute his will according to the following rules:
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(a) The testator shall sign or shall affix his mark to the will, or it

shall  be signed by some other person in his presence and by his

direction.

(b) The signature or mark of the testator,  or the signature of the

person signing for him, shall be so placed that it shall appear that it

was intended thereby to give effect to the writing as a will.

(c ) The will shall  be attested by two or more witnesses, each of

whom has seen the testator sign or affix his mark to the will or has

seen some other person sign the will, in the presence and by the

direction of the testator, or has received from the testator a personal

acknowledgment  of  his  signature or  mark,  or  of  the signature of

such other person; and each of the witnesses shall sign the will in

the presence of the testator but it shall not be necessary that more

than one witness be present at the same time and no particular form

of attestation shall be necessary."

30.  Apart  from above, Section 68 of the Evidence Act  is  quite relevant

regarding proving the execution of a WILL. This reads as under:

"68.  Proof  of  execution  of  document  required  by  law  to  be

attested. -- If a document is required by law to be attested, it shall

not be used as evidence until one attesting witness at least has been

called  for  the  purpose  of  proving  its  execution,  if  there  be  an

attesting witness alive, and subject to the process of the Court and

capable of giving evidence:

Provided that it shall not be necessary to call an attesting witness in

proof of the execution of any document, not being a will, which has

been  registered  in  accordance  with  the  provisions  of  the Indian

Registration  Act,  1908 (16  of  1908),  unless  its  execution  by  the

person by whom it  purports to have been executed is specifically

denied.”

31. The conjoint reading of above provisions makes it quite clear that at

least one out of the two attesting witnesses must be called to prove due

execution of the WILL. Further, it is required for the attesting witness to

prove that he had seen the testator sign or affix his mark to the WILL in his

presence or that he received from the testator a personal acknowledgment
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of his signature or mark of the signature of such other person and each of

the witnesses shall sign the WILL in the presence of testator. Reliance can

be  placed on Pentakota  Satyanarayana  Vs.  Pentakota  Seetharatnam

2006(1)  C.C.C.563, wherein  it  has  been  reiterated  by Hon'ble  Supreme

Court that to prove due execution of Will, attesting witness must state that

each of the two witnesses has seen the executor sign or affix his mark to the

instrument  or  has  seen  some  other  person  sign  the  instrument  in  his

presence and by the direction of the execution. Witness should further state

that each of the attesting witness signed the instrument in the presence of

the executant. Hon'ble Supreme Court held that these are the ingredients of

attestation and they have to be proved by the witnesses.

32. Further, it is the settled proposition of law that it is the propounder of

the Will, who has to prove its due execution. Besides, mere proving the

signatures of the testator on the Will  is  not sufficient.  Reference in this

regard can be made to Ganpat Vs. Siri Chand 1992(1) LJR 252 and Janki

Narayan Bhoir Vs. Narayan Namdeo Kadam 2003(2) LJR 646, wherein it

has been held that due and valid execution of the Will cannot be proved by

simply proving that the signatures on the Will was that of the testator. It

must be proved that attestations were also made properly as required by

clause (c ) of Section 63 of the Succession Act, 1925.

33. Apart from above, the mere fact that the WILL is registered, cannot be a

reason to uphold its validity, if it is not found to be proved in accordance

with the provisions of Section 68 of the Indian Evidence Act or the other

provisions, if applicable.”
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