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“  5. We find that the High Court  has completely  misdirected

itself while setting aside the order of premature retirement of the writ

petitioner.  The  writ  petitioner  has  been  awarded  number  of
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punishments  prior  to  his  promotion  including  receiving  illegal

gratification from a transporter while on duty in the year 1993. There

are also allegations of absence from duty and overstaying of  leave.

After promotion, a punishment of four days fine was imposed on the

charge  of  sleeping  on  duty  and  two  days  fine  was  imposed  for

overstayed from joining time.  Apart  from the said punishments,  the

writ  petitioner  has  a  mixed  bag  of  ACRs  such  as  average,  below

average, satisfactory good and very good. In the last 5 years, he has

been graded average for the period 01.01.2010 to 31.12.2010. 

6.  After  the  judgment  in  Baikuntha Nath Das,  a  three Judge

Bench  in  a  judgment  reported  as Posts  and  Telegraphs  Board  and

Others v. C.S.N. Murthy6 held that the courts would not interfere with

the  exercise  of  the  power  of  compulsory  retirement  if  arrived  at

bonafidely and on the basis of material available on record. The Court

held as under:

“5. …. Whether the conduct of the employee is such as to justify

such  a  conclusion  is  primarily  for  the  departmental  authorities  to

decide.  The  nature  of  the  delinquency  and whether  it  is  of  such  a

degree as to require the compulsory retirement of the employee are

primarily  for  the  Government  to  decide  upon.  The  courts  will  not

interfere with the exercise of this power, if arrived at bona fide and on

the basis of material available on the record. No mala fides have been

urged in the present case. The only suggestion of the High Court is that

the record discloses no material which would justify the action taken

against the respondent. We are unable to agree. In our opinion, there

was material which showed that the efficiency of the petitioner was

slackening in the last two years of the period under review and it is,

therefore, not possible for us to fault the conclusion of the department

as being mala fide, perverse, arbitrary or unreasonable.” 

7. A three Judge Bench of this Court reported as Union of India and

Others v. Dulal Dutt7 examined the order of compulsory retirement of

a Controller of Stores in Indian Railway. It was held that an order of

compulsory  retirement  is  not  an  order  of  punishment.  It  is  a

prerogative of the Government but it should be based on material and
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has to be passed on the subjective satisfaction of the Government and

6 (1992) 2 SCC 317 7 (1993) 2 SCC 179  that it is not required to be a

speaking order. This Court held as under:

“18. It will be noticed that the Tribunal completely erred in assuming,

in  the  circumstances  of  the  case,  that  there  ought  to  have  been  a

speaking  order  for  compulsory  retirement.  This  Court,  has  been

repeatedly emphasising right from the case of R.L. Butail v. Union of

India [(1970) 2 SCC 876] and Union of India v. J.N. Sinha [(1970) 2

SCC 458] that an order of a compulsory retirement is not an order of

punishment.  It  is  actually  a  prerogative  of  the  Government  but  it

should be based on material and has to be passed on the subjective

satisfaction of the Government. Very often, on enquiry by the Court the

Government may disclose the material  but it  is  very much different

from the saying that the order should be a speaking order. No order of

compulsory retirement is  required to be a speaking order.  From the

very order of the Tribunal it is clear that the Government had, before

it,  the  report  of  the  Review  Committee  yet  it  thought  it  fit  of

compulsorily retiring the respondent. The order cannot be called either

mala fide or arbitrary in law.” 

8. XXXX XXXX XXXX XXXX

9. XXXX XXXX XXXX XXXX

10. XXXX XXXX XXXX XXXX

11. XXXX XXXX XXXX XXXX

12. XXXX XXXX XXXX XXXX

13. XXXX XXXX XXXX XXXX

14. Thus,  we find that  the High Court  has not  only  misread the

judgment of this Court in Baikuntha Nath Das but wrongly applied the

principles laid down therein. The adverse remarks can be taken into

consideration as mentioned in the number of judgments mentioned 15

(2020) 1 SCC 801 above. There is also a factual error in the order of

the High Court that there are no adverse remarks and that the ACRs

for the year 1990 till the year 2009 were either good or very good. In

fact,  the summary of  ACRs as  reproduced by the High Court  itself

shows average, satisfactory and in fact below average reports as well.
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15. The entire service record is to be taken into consideration which

would  include  the  ACRs of  the  period prior  to  the  promotion.  The

order of premature retirement is required to be passed on the basis of

entire service records, though the recent reports would carry their own

weight.”
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