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IN THE HIGH COURT OF PUNJAB & HARYANA AT

CHANDIGARH
(245)
ARB-84-2023
Date of decision:- 23.10.2024
M/s KBM Infrastructure Pvt. Ltd. ... Petitioner
Versus
Heera Lal and others ... Respondents

CORAM: HON'BLE MR. JUSTICE SUVIR SEHGAL

Present:- Mr. Rajesh Goswami, Advocate and
Ms. Rashi Goswami, Advocate for the petitioner.

Mr. Kunal Dawar, Advocate and
Ms. Shruti Mandhotra, Advocate for the respondents.

L L
SUVIR SEHGAL, J. (ORAL)
1. By way of instant petition filed under Section 11 (6) of the

Arbitration and Conciliation Act, 1996 (for short “the Arbitration Act”),
petitioner has approached this Court for appointment of Arbitrators in term
of Clause 47 of the Collaboration/Joint Venture Agreement dated

17.06.2011, Annexure P-1.

2. Counsel for the petitioner submits that a Collaboration/Joint
Venture Agreement was entered into between the petitioner and the
respondents on 17.06.2011, Annexure P-1, for development of land for
commercial/residential complex. An amount of Rs.11,00,000/- was paid to
the respondents. He submits that in terms of the agreement, the petitioner
was to receive 65% share, out of the total sale proceeds of the saleable areas
in the complex to be developed by the petitioner and the balance 35% was

to be paid to the respondents. He submits that vide application dated
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9.0 2001, Amnexure ™!, petitioner applied to the Directorate l'own &
County Ulanning Deparovent, Sovernment of llarvana for granc of a
license and deposited the requisile lee. By relerning Lo communical ons,
Amesures P-4 1w P-H, he submits that the maller remainec i
cotnnyanication tll June, 2021, He submics that respondents cancelled the
agreement by serving a legal notice dated 020620085, Annexare P-9, and
the peitioner senl g reply (o the notice, hul as a dispole had arisen Tetween
the parlies, iy legal notice daled 14102022, Annexure P-12, pelilioner
invubed the arbitration Clause 47, He sulamics that g reply daled 277102022
Amnesure P-13, was received, bol the respondeits did nol aceede W the

appoirtment of an Arhitralor,

3. Lpon notice by this Court, petition has been contested by Lhe
respondents Ty [iling a reply, whergin it has been submilled that Lhe
agreement expired in 2017 and the pelition is barred by Lime, By making a
relerence (i Clse 4 ol lhe agresment, Annexure P-1, counsel [or The
respondents submits that The enlire construclion work was 1o e campleted
wilhina period of six years Trom the date ol agresmenl and il was stijolated

that v case the pelitiomer lails 1o slarl the cons roclion periid within the
aloresaicd perind, the agreemenl shall be deemec (o have expired anc 1he
athvance given by The pelilioner would be Terleited. Counsel Tor The
respondents urges that by invoking of The Arhitration Cliuse, pelilioner has
songhl (o revive o stile cloim. He has mde a elerence do the judgmeni
pussed by the Supreme Court in Mds B and T Al Versus Ministry of
Defence, 2024 [5) 8300 358 as well as the judgment of the Allirhabadl High

Court in M Wrise Indvstriol Park Tid, Versps Utiar Prodesh Siare
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Indusivial Development Corporation Lid. and another, 2020 {143) ALR
S8t

4. 1 have heard counsel for the parties and considered their
respective subimissions.

5. ‘The agreement, Aumexe P-1, che chain of correspondence,
service of notice by the petitioner as well as the respondents are not
disputed. [Te only questior. to be deternnined is as o what is the darz on
which the cause of actior has arisen to the petifioner. No doubt the
agreement, Annexure -1, was entered inw between the parties in June,
211 and in erms of the agreement, the construction worls was o be
complated within six years, olherwise Lthe agreemenl would have expired.
But, by virtwe of notice dated 02,006,020, Annexure -1, respondents have
cancelled the agreemenl. Relerence, in particular, deserves o be made Lo the
concluding  paragraph of he notice, wherein the respondents ave
calegorically staterdl that the agreement dided 1706200717 has become
“tnfrusieousieoncellod with immediote effect dwe o mor pecformonce of
youe port within the stipuleied period ™. This Cour is, herelore, of The view
that the ciuse of aclion acoroed Lo The petitoner on 02 062020 when The
agreemend  was cancelled by The respondents. Nalice, Annexore P='12
invnking the Arbilration Chise has been served] in Oolnher, 2022 05 wel|

wilhin the prescribed period of limittion.

(3. In a recent decisinom in SBJ Genergd Insoavonce Co, L, Versus

Krish Spinning, 2024 (3] ROR (Cheil} 497, Supreme Courl has heled thid the

relerral Courl has o restrict the examination o the questions as o wheilier

there exists an arlsitralion agreement between he parties and whether the
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petidon has been filed under Section 11 of the Arbitration Act within the
period of three vears of invoking the Avbitrarion Clause, As answer o both
Lthe queslions is posilive, Lhis Courl is of the opinion that dispute has uw he
referred (o an Arbitrator for determination. 'he prayer made in the petition,

therefore, deserves acceprance.

=

7. At this stage, cowmsel for the petidoner has made a request that
althouzh Clause 47 of the agresment provides for an Arbitral 'Iribunal,
cotnprising of three members, but in order to save time and expense, a
former Judge of the Supreme Court be appointed (o adjudicate the dispute

berween the parties.
H. 1lis request deserves to be accepted.

9. Mccordingly, pedrion is allowed. M. Justice (Eetd) Acacsh
Fumar Cocel, a former Judge of the Supreme Court. resident of C-2724,
safdarjung  Developrmoent  dArca, New  Delli-110016,  Mobile Mo,
9910213040, is nominated as an Arbitrator o adjudicate the dispure

berween the parties, subject to compliance of statutory provisions.

10 Partics e directed to appear betore the learned Asbitator on
date, tme and place to be tixed and communicated by the leamed Arbitrator
ar his convenience,

11. Partics will be o liberty to raise all cloims, counter cloims,
detences, pleas ete, including that ot limitation, betore the learned
Arhitrator.

12, Ivecdless to mcendeon that all the questions arising between thc
pactics in this matter shall remain open for determination in the arbitral

procecdings and any abscrvation hereinabove made will not be hindine on
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the leatmed Arbimator.
13. A request letter alongwith a copy of the order be sent to b1,

Justice {Reld.) Adarsh Kumar Goel,

23.10,20024 {SUVIR SEIIGAL)
Kare! JUDGE
Whether Speaking/Beasoned YesiNo
Whether Repaortalble TresNa
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