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IN THE HIGH COURT OF PUNJAB & HARYANA
AT CHANDIGARH
105 CRA-S-862-SB-2004 (O&M)

Date of decision: 20.01.2024

Rajesh and another

....Appellants
Versus
State of Haryana
...Respondent
CORAM: HON'BLE MR. JUSTICE AMAN CHAUDHARY
kdkdk
Present:  Mr. Abhaysher Singh, Advocate for
Mr. Akashdeep Singh, Advocate
for the appellants.
Mr. Jagdish Manchanda, Addl. AG, Haryana.
Kkkdx
AMAN CHAUDHARY, J.
1. Challenge in the present appeal is to the judgment/order dated

13.04.2004, passed by the learned Special Judge, Fardiabad, whereby the
appellants were convicted and sentenced to undergo rigorous imprisonment for
two years alongwith fine of Rs.10,000/- and in default of payment of the same, to
further undergo rigorous imprisonment for six months for the offence under
Section 7 of the Essential Commodities Act, 1955 (for short ‘the Act’).

2. Brief facts of the case are that on 30.11.1995, a raid was conducted
on the premises of M/s. Rajiv Oil Company situated at Mathura Road, Faridabad
by CM's Flying Squad headed by DSP Baljit Singh. The appellants alongwith 16
other persons were found involved in preparing spurious lubricant oil and furnace

oil with the help of kerosene oil, bitumen and water etc. Trucks containing water,
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RFO oil and bitumen were found parked there and a diesel motor pump a-sza-lso 92
empty drums were recovered along with five cement tanks containing mixed
solutions of bitumen, water etc. Samples were taken and sealed, thereafter sent for
examination.

3. After completion of investigation, final report under Section 173
Cr.P.C. was presented in the Court against the accused-appellants. On finding a
prima facie case, charges under Section 7 of the Act and Sections 411 and 420
IPC, were framed against them, to which they pleaded not guilty and claimed trial.
4. The prosecution, in order to prove its case, examined as many as 9
witnesses. Thereafter, the statements of the accused-appellants were recorded
under Section 313 Cr.P.C. whereby incriminating evidence was put to them, which
they denied and pleaded innocence. In defence, they did not lead any evidence.

5. The trial Court came to the conclusion that prosecution has proved its
case, and accordingly convicted and sentenced as mentioned above.

6. Hence, the present criminal appeal.

7. Learned counsel at the outset submits that the appellants do not wish
to press the appeal on merits and prays for extending the benefit of probation in
view of the facts that they both have children and aged parents, and except them
there is none to earn the livelihood; the incident pertains to the year 1995; first
time offenders and never misused the bail granted to them.

8. Learned State counsel submits that the Court below has rightly
convicted the accused-appellants on the evidence produced by the prosecution.
However, on the above-stated grounds, he has no objection if the prayer made by
the learned counsel for the appellants is allowed.

0. Heard the learned counsel on either side and perused the record.
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10. Evidently, the trial Court had thoroughly examined the evidence and

categorically recorded that in any case, if the accused doubted the genuineness of
the Ex.P14 to P-26, they could have applied and obtained fresh colour print outs
thereof, thus, they cannot be heard to raise a grievance in that regard. The
magnitude of such adulteration operations has to be visualized in the light of the
fact that as much as 8450 MT of oil despatched from Mathura Refinery of Indian
Oil Corporation for delivery to HSEB Thermal Power House, Faridabad was
diverted to the petrol pump in question, where it was being mixed with bitumen
and kerosene etc. Further, as per FSL report Ex.PH, the samples were found to
contain mixture of kerosene and HSD in the strength mixed with some black
viscous material and also had water contents. Thus, this Court finds no scope for
interference in the findings recorded by the trial Court, as such, the conviction of
the appellants is affirmed.

11. As regards the prayer for probation made on behalf of the appellants
is concerned, it would be apposite to make a reference to Section 4 of the
Probation of Offenders Act, 1958, which reads thus:

“4. Power of Court to release certain offenders on
probation of good conduct.-

(1) When any person is found guilty of having committed an
offence not punishable with death or imprisonment for life and
the Court by which the person is found guilty is of opinion that,
having regard to the circumstances of the case including the
nature of the offence and the character of the offender, it is
expedient to release him on probation of good conduct, then,
notwithstanding anything contained in any other law for the
time being in force, the court may, instead of sentencing him at
once to any punishment direct that he be released on his
entering into a bond, with or without sureties, to appear and
receive sentence when called upon during such period, not
exceeding three years, as the Court may direct, and in the
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meantime to keep the peace and be of good behaviour:
Provided that the Court shall not direct such release of an
offender unless it is satisfied that the offender or his surety, if
any, has a fixed place of abode or regular occupation in the
place over which the Court exercises jurisdiction or in which
the offender is likely to live during the period for which he
enters into the bond.

(2) Before making any order under sub-section (1), the court
shall take into consideration the report, if any, of the probation
officer concerned in relation to the case.

(3) When an order under sub-section (1) is made, the court
may, if it is of opinion that in the interests of the offender and
of the public it is expedient so to do, in addition pass a
supervision order directing that the offender shall remain under
the supervision of a probation officer named in the order during
such period, not being less than one year, as may be specified
therein, and may in such supervision order, impose such
conditions as it deems necessary for the due supervision of the
offender.

(4) The court making a supervision order under sub-section (3)
shall require the offender, before he is released, to enter into a
bond, with or without sureties, to observe the conditions
specified in such order and such additional conditions with
respect to residence, abstention from intoxicants or any other
matter as the court may, having regard to the particular
circumstances, consider fit to impose for preventing a
repetition of the same offence or a commission of other
offences by the offender.

(5) The court making a supervision order under sub-section (3)
shall explain to the offender the terms and conditions of the
order and shall forthwith furnish one copy of the supervision
order to each of the offenders, the sureties, if any, and the
probation officer concerned.”

It would be worthwhile to refer to the judgment of Ratan Lal vs.

State of Punjab AIR 1965 SC 444, whereby Hon’ble The Supreme Court,

regarding the purpose and object of ‘The Probation of Offenders Act, 1958 had

observed and held that, “The Act is a milestone in the progress of the modern
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liberal trend of reform in the field of penology. It is the result of the recog-n5i‘;i0n of
the doctrine that the object of criminal law is more to reform the individual
offender than to punish him. Broadly stated the Act distinguishes offenders below
21 years of age and those above that age, and offenders who are guilty of having
committed an offence punishable with death or imprisonment for life and those
who are guilty of a lesser offence. While in the case of offenders who are above
the age of 21 years, absolute discretion is given to the court to release them after
admonition or on probation of good conduct, subject to the condition laid down in
the appropriate provision of the Act, in the case of offenders below the age of 21
years an injunction is issued to the court not to sentence them to imprisonment
unless it is satisfied that having regard to the circumstances of the case, including
the nature of the offence and the character of the offenders, it is not desirable to
deal with them under Ss. 3 and 4 of the Act.”

13. Hon’ble The Supreme Court in Sitaram Paswan and Anr. vs. State
of Bihar, AIR 2005 SC 3534, observed that benefit of probation can be extended
at the appellate or revisional stage as well, and held that, “For exercising the
power which is discretionary, the Court has to consider circumstances of the case,
the nature of the offence and the character of the offender. While considering the
nature of the offence, the Court must take a realistic view of the gravity of the
offence, the impact which the offence had on the victim. The benefit available to
the accused under Section 4 of the Probation of Offenders Act is subject to the
limitation embodied in the provisions and the word "may" clearly indicates that
the discretion vests with the Court whether to release the offender in exercise of
the powers under Section 3 or 4 of the Probation of Offenders Act having regard

to the nature of the offence and the character of the offender and overall
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circumstances of the case. The powers under Section 4 of the Pro‘t-)aGt;on of
Offenders Act vest with the Court when any person is found guilty of the offence
committed, not punishable with death or imprisonment for life. This power can be
exercised by the Courts while finding the person guilty and if the Court thinks that
having regard to the circumstances of the case, including the nature of the offence
and the character of the offender, benefit should be extended to the accused, the
power can be exercised by the Court even at the appellate or revisional stage and
also by this Court while hearing appeal under Article 136 of the Constitution of
India.”

14. A gainful reference can be made to Harivallabha vs. State of M.P.,
(2005) 10 SCC 330, and Dhurukumar vs. State of Maharashtra, (2017) 9 SCC
411, wherein the respective accused were convicted and sentenced under Section
7 of the Essential Commodities Act, 1955, Hon’ble the Supreme Court

considering that they were first time offenders and ought to have been granted the

benefit under Section 360 CrPC, released them on probation.

15. Hon’ble the Supreme Court in Tarak Nath Keshari v. State of West
Bengal, 2023(2) Law Herald (SC) 1391, by observing that even if a minimum
sentence is provided in the Essential Commodities Act, 1955, the same will not be
a hurdle for invoking the applicability of provisions of the Probation of Offenders
Act, 1958 and released the appellant on probation, while considering the fact that
the act was committed more than 37 years and he was not involved in any other
offence. Similarly in Naresh Kumar vs. State, 2001 SCC OnLine Del 557, a case
relating conviction under the Essential Commodities Act, 1955, it was held by the
High Court that the accused deserved the benefit of probation under Section 4 of

the Probation of Offenders Act, 1958, especially in view of the fact that he had
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suffered the agony of trial lasting for about five years; the offence was of a
technical nature; not a previous convict and also the offence committed by him
was not one punishable with life imprisonment.

16. Reverting to the facts of the present case as regards the prayer made
on behalf of the appellants is concerned, this Court considering the mitigating
circumstances and the judgments referred to hereinabove, finds that the ends of
justice would be served, if they are granted the benefit of probation of good
conduct.

17. As a consequence to the above, present criminal appeal is hereby
disposed of with a direction to grant probation to the appellants for a period of one
year, on the following conditions as enshrined under Section of the Probation of
Offenders Act, 1958:

(1) They shall execute a bond for good behaviour with two
solvent sureties in a sum of Rs.10,000/- each which shall be
executed before the trial Court within a period of one month
from today.

(2) The said bond shall be in force for a period of one year.

(3) They shall be subject to the supervision of the Probation
Officer and subject to the conditions laid down in the Probation
of Offenders Act.

18. It is clarified that in case there is any breach of the aforesaid

conditions, the appellants will forthwith be taken into custody and shall have to

undergo the sentence awarded to them by the trial Court.

(AMAN CHAUDHARY)
JUDGE
20.01.2024
ashok
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