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'� I  have  heard  arguments  of  both  sides  and scrutinized  the

record with their able assistance.

6. The  conceded  position  emerging  from  the  record  is  that

Central  Government  time  to  time  accepted  recommendations  of  pay

commission, accordingly, salaries/pension of employees was revised. The

Asgar Ali
2024.02.17 11:38
I attest to the accuracy and
integrity of this document



����������	�
 0 �	�
������	���
��

pension of the petitioner was also revised from time to time. She filed an

undertaking dated 15.04.2008 to the effect that she would refund excess

payment,  if  any,  made  to  her.  The  respondent  made  excess  payment

during 2014-2023. As per impugned communication, the excess payment

made to petitioner comes to Rs.9,01,669/-. Some amount is still lying in

the account of the petitioner and she has agreed if the said amount is

withheld as recovery of alleged excess pension.

7. Supreme  Court  in  Rafiq  Masih  (Supra)  had  occasion  to

advert with question of recovery of excess amount from an employee.

The  Court  after  considering  plethora  of  judgments  had  contemplated

situations where recovery should not be effected from an employee. The

relevant extracts of the judgment read as:
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8. A Division Bench of Bombay High Court in  ‘Smt. Sudha

Vs. Zilla Parishad’ 2023 (3) CLR 727 has considered judgment of Rafiq

Masih  (supra)  as  well  as  Jagdev Singh  (supra)  where  recovery  was

going to be effected from family pension. The Court has held that on the

basis  of  undertaking  to  refund  excess  amount,  the  respondent  cannot

recover payment from family pension. The relevant extracts of judgment

read as:

“12. Thus, the relief against the recovery of excess amount is

granted  not  because of  any right  of  the  employee,  but  in

equity, exercising judicial discretion to provide relief to the

employees  from  the  hardship  that  will  be  caused  if  the

recovery  is  ordered.  The  matter  being  in  the  realm  of

judicial  discretion,  the  Court  may  on  the  facts  and

circumstances of any particular case order for recovery of

amount paid in excess.

13. In the case of Jagdev Singh (supra), the employee was

alive.  He  was  getting  full  pension  and  the  recovery  was

sought  within  a  year  from  the  date  of  his  compulsory

retirement.  Considering  the  facts  and circumstance of  the

said  case,  their  Lordships  under  judicial  discretion  have

held that when the officer has furnished an undertaking to

refund  the  excess  amount  while  opting  for  revised  basic

scale,  is  bound  by  the  undertaking  and  the  employer's

recovery of excess amount was held valid.
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14. Here is the case, where the deceased employee died in

the year 2016 while he was in service. In the year 2002, his

grade  pay  was  fixed.  In  the  year  2009,  he  had  given an

undertaking to refund the amount if excess amount is paid

due  to  incorrect  fixation  of  pay  grade  by  the  respondent

no.2.  Now, after  16 years and almost  five  years after  the

death of the deceased employee, the respondent no.2 comes

up  with  the  case  that  it  had  fixed  the  grade  pay  of  the

deceased employee incorrectly and the petitioner - widow of

the  deceased  employee  has  been  asked  to  consent  for

recovery of the excess amount paid to the deceased employee

from family pension.

15.  It  appears from the  record that  the petitioner,  who is

widow  is  not  earning  and  is  doing  household  work.

Considering her age, it is also obvious that her children are

also dependent upon her. She is getting Family Pension of

Rs.14,250/- per month which is already 50% of the original

pension.  Whereas,  an  excess  amount  of  Rs.2,62,841/-  is

sought  to  be  recovered.  Considering  the  facts  that  the

deceased employee who died in his early during his service

leaving behind him, a widow and children; the time gap of

16 years, when the amount has been sought to be recovered;

the quantum of recovery amount and the amount of Family

Pension; we are of the opinion, that it would be iniquitous

and harsh to effect the recovery from the Family Pension of

the petitioner, who is a widow and dependent entirely on her

Family Pension. Though, the deceased employee had, at the

time  of  fixation  of  his  salary,  given  the  undertaking  but

considering  the  situation  mentioned  above,  it  will  not  be

permissible  to  recover  the  excess  amount  of  Rs.2,62,841/-

from the Family Pension of the petitioner.

16.  To  sum  up,  the  writ  petition  is  allowed.  The

communications  dated  18.1.2021,  and dated  22.4.2021,  to

the extent it  directs recovery of  alleged excess pay Grade

from  1.7.2002  till  5.7.2016  i.e.  14  years  amounting  to
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Rs.2,62,841/- from the family pension of the petitioner are

set aside.?

9. The entire case of the respondent is based upon undertaking

dated  15.04.2008  furnished  by  respondent.  The  said  undertaking  is

reproduced as below:

“+���������,�%����-��$

In  consideration  of  your  having  at  my  request  agreed  to

make payment of pension due to me every month by credit to

my account with you, I the undersigned agree and undertake

to  refund  or  make  good  any  amount  to  which  I  am  not

entitled or any amount which may be credited to my account

in excess of the amount to which I am or would be entitled. I

further hereby undertake and agree to bind myself and my

heirs, successors and administrators to indemnify the bank

from and against any loss, suffered or incurred by the bank

in so-crediting my pension to my account under the scheme

and to forthwith pay the same to the bank also irrevocably

authorize the bank to recover the amount due by debit to my

said account or any other account/ deposits belonging to me

in the possession of the bank.”

10. The petitioner had furnished undertaking on 15.04.2008 and

excess amount  was paid during 2014-2023.  The undertaking does not

create  an  absolute  right  in  favour  of  respondent-Bank to  recover  any

amount which was assessed and paid by them. The respondent-Bank in

view of the undertaking can recover, if by mistake some wrong entries

are made in the account. The undertaking cannot be read in a way that for

all  times if  Bank makes incorrect assessment of  pension and monthly

credits for a quite long time, in the account of a pensioner, it would have

right to recover. It is not a case that pension was assessed by petitioner or

she had submitted papers disclosing incorrect figure which gave impetus

to  respondent-Bank  to  make  incorrect  calculation  of  amount.  All  theAsgar Ali
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activities relating to determination of pension were carried out  by the

respondent-Bank who cannot  take advantage of  an undertaking which

was filed 16 years back. The more important is that undertaking was filed

in April’ 2008 whereas excess payment was made during 2014-2023. It is

further apt  to notice that it  is  not a  case of  one time excess payment

whereas it is case of excess payment which sprawled 10 years.

11. Learned  counsel  for  the  parties  are  ad  idem that  some

amount is still lying in the account of petitioner which represents excess

payment made by respondents. The petitioner has conceded that she has

no objection if the said amount is appropriated against alleged recovery.

12. In the wake of above discussion and findings,  the present

petition is hereby disposed of with liberty to respondent-Bank to withhold

amount lying in the account of petitioner on 05.01.2014. The respondent

shall not effect any recovery over and above the said amount. 
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