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215 IN THE HIGH COURT OF PUNJAB AND HARYANA
CHANDIGARH
CRM-M-4508-2024 (O&M)
Date of Decision: 02.02.2024

ESTHER MUINDI NZOMO
...Petitioner
V/S

STATE OF HARYANA
...Respondent

CORAM: HON’BLE MR. JUSTICE HARPREET SINGH BRAR

Present: Mr. Ankit Chahal, Advocate for the petitioner.
Mr. Vikas Bhardwaj, AAG Haryana.

Mr. Akram Hussain, Advocate for the complainant.
sesksksk

HARPREET SINGH BRAR J. (Oral)

1. This is the first petition filed under Section 439 of Cr.P.C.
seeking grant of regular bail to the petitioner in the case bearing FIR No.
34 dated 12.12.2023 registered under Sections 406, 419 and 420 of Indian
Penal Code (Section 120-B of IPC added later on) at Police Station Cyber
Crime, District Palwal, Haryana.

2. Present FIR was lodged on the complaint made by Ajit Kundu on
the allegations that he came in contact with a friend on facebook, in
connection with finding a job. His facebook friend sought his help on the
ground that he has been caught by custom officials and the complainant has
paid a sum of Rs. 69,000/- to help his friend. Thereafter, as and when the
complainant called his friend, there was no response and on these
allegations, the present FIR was lodged.

3. Learned counsel for the petitioner inter alia contends that
petitioner has no concern with the alleged occurrence and she has been

nominated as accused only on the basis of disclosure statement of the
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co-accused and there is nothing on record to prove that the petitioner is
known to her co-accused and now the matter has been compromised
between the parties.
4. Mr. Akram Hussain, Advocate has put in appearance and filed his
power of attorney. The same is taken on record. Learned counsel for the
complainant has produced the photocopy of the affidavit/compromise dated
18.01.2024, which is taken on record. Registry is directed to tag the same at
the appropriate place.
5. Having heard the learned counsel for the private parties and after
perusing the record of the case, it transpires that the petitioner is behind the
bars for more than a year.

A two Judge bench of the Hon'ble Supreme Court in Satender
Kumar Antil vs Central Bureau of Investigation, (2022) 10 SCC 51 has
taken cognizance of their plight and held that in cases pertaining to women,
the Court is expected to show some sensitivity. Speaking through Justice
M.M. Sundresh, the following observations were made:

"51. Proviso to Section 437 of the Code mandates that when the
accused is under the age of sixteen years, sick or infirm or being
a woman, is something which is required to be taken note of.
Obviously, the court has to satisfy itself that the accused person is
sick or infirm. In a case pertaining to women, the court is
expected to show some sensitivity. We have already taken note of
the fact that many womenwho commit cognizable offenses are
poor and illiterate. In many cases, upon being young they have
children to take care of, and there are many instances when the
children are to live in prisons. The statistics would show that
more than 1000 children are living in prisons along with their
mothers. This is an aspect that the courts are expected to take
note of as it would not only involve the interest of the accused,
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6.

involved

prisons. There is a grave danger of their being inherited not only
with poverty but with crime as well.

XXX XXX XXX

58. Section 437 of the Code empowers the Magistrate to deal with
all the offenses while considering an application for bail with the
exception of an offense punishable either with life imprisonment
or death triable exclusively by the Court of Sessions. The first
proviso facilitates a court to conditionally release on bail an
accused if he is under the age of 16 years or is a woman or is sick
or infirm, as discussed earlier. This being a welfare legislation,
though introduced by way of a proviso, has to be applied while
considering release on bail either by the Court of Sessions or the
High Court, as the case may be. The power under Section 439 of
the Code is exercised against an order rejecting an application
Jfor bail and against an offence exclusively decided by the Court
of Sessions. There cannot be a divided application of proviso to
Section 437, while exercising the power under Section 439. While
dealing with a welfare legislation, a purposive interpretation
giving the benefit to the needy person being the intendment is the
role required to be played by the court. We do not wish to state
that this proviso has to be considered favourably in all cases as
the application depends upon the facts and circumstances
contained therein. What is required is the consideration per se by
the court of this proviso among other factors." (emphasis

supplied)”
Keeping in view the fact that petitioner is a lady and she is not

in any other case and the matter has been compromised between

the parties, therefore, no useful purpose would be served by keeping the

petitioner behind the bars.

7.

In view of the above, the present petition is allowed and the

petitioner- Esther Muindi Nzomo is ordered to be released on regular bail
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during trial on her furnishing bail bonds/surety bonds to the satisfaction of

[llaga Magistrate/Trial Court.
7. Nothing observed hereinabove shall be construed as expression
of opinion of this Court on merits of the case and the trial Court shall

proceed without being prejudiced by observations of this Court.

(HARPREET SINGH BRAR)

02.02.2024 JUDGE
Ajay Goswami

Whether speaking/reasoned Yes/No

Whether reportable Yes/No

AJAY GOSWAMI
2024.02.02 15:44

I attest to the accuracy and
integrity of this document



