
��������	
���
�����
����
���	
��������

	������������ �

������������	������ ����!"#�"�$��"�%"�"�"�

	�"�$��"��

��� ���������������� 	������������

�������� $�����&�$�'
(
��������������

	

	��	
������
�	� ������������������

������


������
	� � ��
���	� � �	�
	�	 � �����
� � ��!�
�
�


�""
#!��	���	����!�

���������������������$��%����

	��")
����*#+��)�,�!�-��	��-"�!"%�."-��-��

��������� &�����'�(��)*)�+�) �	%'�,)���-���

&�����()��&�+��.$��� �	%'�,)���-����+��$����������

�� ��/////

-"�!"%�."-��-��/�!,0����1

�� ����������0&)�)1�.��� � 2	11)��)�� � ���$��)*3 � +)� � -�*�%

�+� � $������ � 4��� � $������� � -�� � ����)�,� � �- � ) � 4��� � �� � �+� � �)���� � �-

,������)�� � -�� �5�)�+��1 ��- � )4)�% �%)��% ��6�������� � 2	���7��� ��893

$)���%�:;����$��%�������� ����-)'�����-����$��%��������8���+$)���'�

24��(4�.)�3 �4+���:;��+��4)����%���%����:��������)��%�������'�,�

)*��14��+�<��=�:),(�4)1���

�� ��-����,�������60���6�+)��:����)��4���%����-)'�����-

�+� � 4��(4�.)� � :; � +�*%��1 � �+)� � +�� � ���.��)���� � -��. � ���'�,� � ��

�.$��$�� � )�% � ��>����-��% � )�% � �+���-��� � �+� � �� � �����*�% � -��

������)��.����

"���+�� ��:���'�%� �+)� � �� � ,)�� � �+� �:),(�4)1�� �)�� ����

$)�%�4��+���)�$����%��-��<�%);��-��.��+��$�:*�,)������-��+��)4)�% 

RASHMI
2024.02.09 16:47
I attest to the accuracy and
integrity of this document



��������	
���
�����
����
���	
��������

	������������ �

&)�)1�.���8	11)��)�� ����$��)* � �+)** �:� � *�):*� � �� �$);� �+� �).����

)*��14��+����������?�6�=�$���)���.���**�������)*�@)������

9� ���$��%��������8���+$)���'�����'�%�)�%�.)�%�����,�

%)��% � ����A����< � )�% � �� � �+� � -)�*��� � �- � ,��,�*�)���� � $��,��%��1� 

%��$����4)����-����%����
�%�����)*����:��)*8,�.8�):����#���� ���%��

��,���� � �� � 2�3 � 2,3 � �- � 
�%�����)* � ���$���� � 	,� � �A�� � 2+�����)-���

��-����% � �� � )� � B�+� �	,� � �A��C3 � '�%� � !�%����.��� � ����AAD � %)��%

���������6�

�� �*�)%�%�,)����-����$��%��������84��(4�.)������+)���+�

4)� � )$$�����% � )� � BParchee  clerkC��� ��������AD< �)�% �,�������% � ��

4��(���%����+��&)�)1�.����2$����������+�����3���**��6��<����<��	-���

���%����1��):����9��;�)����-����'�,� ���%%��*; �)����>����%�.)�%��4)�

�)���% � :; � �+� � &)�)1�.��� � )�(��1 � 4��(4�.)� � �� � $��%�,� � +��

.)���,�*)�����,����-�,)������4�'�� �4��(4�.)��-)�*�%�����$��%�,���+�

���1��)*�.)���,�*)�����,����-�,)�� �)�%��+�� ��4)���+����%�����-��.��+�

���'�,����+���)-��� �4��(4�.)���)���%�)����%�����)*�%��$�������4+�,+

�+� � ,+)**��1�% � �+� ���5���; �$��,��%��1� � � :; � )**�1��1 � �+)� � )** � ��,+

$��,��%��1��4����,��%�,��%�)1)������+����*���)�%����'��*)������-��+�

$���,�$*�� � �- � �)���)* � >����,� � )�% � �+�� � +�� ���%�� � �- � ���.��)���� � ��

�**�1)*�

<� ����+����+���+)�% �$���������8&)�)1�.����$*�)%�%��+)�

�+����.�')*��-����+$)���'�84��(4�.)��-��.����'�,�����1��������	�

$�� � ��*�� � -�� � )$$����.��� � �� � �+� � $��� � �- � ,*��( � 2parchee  clerk3 

.���.�.�5�)*�-�,)������-�.)���,�*)����������5����%�)�%�4��(4�.)�

RASHMI
2024.02.09 16:47
I attest to the accuracy and
integrity of this document



��������	
���
�����
����
���	
��������

	������������ 9

+)��-)�*�%����$��%�,��)�;���,+�5�)*�-�,)�����,����-�,)�����+���-��� ��+�

+)��:������1+�*;���.�'�%�-��.��+�����'�,��)-����:���1���:>�,��%�����+�

��5���; �,��%�,��%�)��$���*)4��

6� E+�*� � ,��%�,���1 � �+� � $��,��%��1� � *�)���% � ���:��)*

-���%��+)��4��(4�.)��4)��)$$�����%�����������AD<�)�%�)-����)�1)$

�-�):�����D�;�)������������A�������9 ��+��4)��%���,��%������:.���)

,�$; � �- � +�� � .)���,�*)���� � ,����-�,)��� � E+�*� � %�)*��1 � 4��+ � �+�

��5����.��� � �- � .)���,�*)���� � ,����-�,)�� � )�% � %���,���� � :; � �+�

&)�)1�.��� � -�� � ��� � $��%�,���� � ���� � � 4)� � -����*; � �$�� � �+�

&)�)1�.�������$��'���+)��)��$�����*�� ���5�������5�)*�-�,)�����-����+�

$�������5��������2parchee clerk3����.)���,�*)�����

��)���%����:��)*�)*���+�*%��+)���+��&)�)1�.����-)�*�%���

%��,+)�1��1 � ��� � ���� � :�,)��� � �� � ��,+ � ��*� � �� � ��1�*)���� � 4)� � �'��

$��%�,�%����,���+��:�1�����1�����'���%����1��+��,�������-���5���;

�+)����%���4+)��$��,�%�����-�*)4���,+�,����-�,)���,)��:��)�(�%�)-���

���%����1��-��D�;�)����-����'�,���&����'�� �)�;���,+���*�������5���;

�7�����1�)�;4+����-�����,����.��������+��$�������5��������+)������:���

$��%�,�%�:�-�����+��*�)���%����:��)*�

�� ��� � ��*; � �+�� � 4������ � )$$�)���1 � �� � :�+)*- � �- � �+�

&)�)1�.����)��&E��,*�)�*;�)%.����%��+)��+��+)%�����:���1+��)�;

��,��% � �- � �+� � )$$����.��� � *����� � �� � )%'������.��� � �- � �+� � '),)�,; 

4+�������,,����%�)�%��+����*���$���)����1�����+��)$$����.����)���+)�

��.����)�+�� �+��%�$���%��+)��&)�)1�.��������������$�����������-�)�;

RASHMI
2024.02.09 16:47
I attest to the accuracy and
integrity of this document



��������	
���
�����
����
���	
��������

	������������ �

��,+���,��%��7,�$���+������)*��)%;�$��%�,�%�����+��-�*��)�%��'�� ��)�%

4�������4)������)4)����-�)�;���,+���*��

D� 	,,��%��1*; ��+���'�%��,���-��+���)�%�4�������4)��%�)*�
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�Admittedly,  the  claimant  was  appointed  on  01�04�1985

and for the first time the claimant was directed to submit

the  copy  of  matriculation  certificate  on  09�02�2013  i.e.

after a period of 28 years. The pre�requisite for the charge

of  non�production  of  matriculation  certificate  was  the

essential qualification which was required at the time of the

appointment  of  the  claimant.  To  sustain  charge  of  non�

production  of  matriculation  certificate  being  necessary

qualification  for  the  post  of  Clerk  at  the  time  of

appointment  of  the  claimant,  the  onus  was  on  the

respondent  management  to  prove during the  enquiry the

material  showing  that  matriculation  was  the  necessary

qualification for the post of Parchi Clerk at the time when

the claimant was appointed way back in year 1985, Neither

during  the  enquiry  proceedings  the  relevant  rules

regulations or the records have been produced with regard

to the appointment of the claimant in year 1985 nor any

endeavour  was  made  to  produce  the  same  before  this

Tribunal.  Rather  MWI during  his  cross  examination has

deposed that "I have not brought the record of appointment

letter  and  record  advertisement  vacancy  and  rules  of

pertaining to the appointment, the details of management,

the details of persons who interviewed by the management.

We are not in possession of any other record except the one

already produce in this file. I do not know whether if any

rules  were  framed  when  workwoman  was  appointed.

Workwoman was appointed in  the year 1994". MWI has

further deposed that workwoman was chargesheeted and

enquiry  was  held  against  the  workwoman.  There  is  no

written rules  with regard to  awarding punishment to the

worker  in  case of  any irregularity  or  misconduct  on his

part. MW1 has also deposed during cross examination that

I do not know the name of the person of the management

who appointed this worker and made selection and issued

the appointment letter. I do not know who was the head of

the management at that time, I do not know whether there

was any rules regarding the educational qualification for

any qualification was prescribed by the management while

making  recruitment  at  the  time  when  the  worker  was
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appointed  in  the  hospital.  Volunteered  the  minimum

qualification  of  clerk  is  10th  pass.  There  are  different

qualifications for different posts. During cross examination

above on 16�09�2019 MWI was directed to produce the list

of  prescribed  qualification  of  different  posts  on  the  next

date of hearing. On 08�11�2019 MWI has deposed during

cross  examination  that  We  do  not  have  record  which  I

asked to  produce on the last  date of  hearing i.e.  List  of

prescribed  qualifications  for  different  posts  volunteered

stated that record is old and not traceable. We also do not

have the record of new rules under which there is provision

of qualification for the post of clerk is graduation or any

other  qualification  etc.  It  is  correct  that  enquiry  was

conducted and the record pertaining to the same is already

attached  with  the  Court  file.  On  08�11�2019  MWI  has

further deposed in cross examination that we came to know

about the qualification of the workman�being non matric

after going through the file. I cannot tell on which date the

said file  was seen by the Chairman.  Personal of  the the

workman is not attached with the Court file. Volunteered

the same is in the record. I can produce it on the next date

of hearing if I be given some time. MW1 has also deposed

during cross examination that I do not know the date on

which the rule regarding qualification of the clerk (parchi

clerk) framed or not. Usually the qualification of the clerk

i.e. Parchi Clerk is Matric. The qualification of clerk i.e.

Parchi Clerk is matric in the Industry and Departments.’

�, ��)���% � ���:��)* � )*�� � �7).���% � �+� � ')*�%��; � �- � �+�

��5���; � 4+�,+ � 4)� � �)�+�� � �+)�����% � :; � �+� � �'�%��,� � *�% � :; � �+�

4��(4�.)� � )� � !7�E�0	 � �� � E�0!� � E��(4�.)� � -�*�% � ��$*;

2!7�E�0	3���������*������%)��%����������< �4+�������+����:.����%��+)�

�� � ���$���� � �� � �+� � *����� � %)��% � ���������< � &)�)1�.��� � )�(�% � ��

��:.���)���$*;�4��+���)�$����%��-���%);���E��(4�.)��+)%���5�����%

-�����$$*;��-��+��%�,�.���� �:����+����%�,�.�����4������'�����$$*��%

���+�����)�+���'�%��*������%)��%��9�������< �)����5���;�4)�������)��%

)1)�����+���:;�)$$������1�)����5���;��--�,����	1)�� �'�%��*������%)��%
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��� 
� � ��1)�% � �� � �+� �.)���� ��- � ,��%�,���1 ��- � ��5���; � �+�

-��%��1�1�'���:;�*�)���%����:��)*������,��%�%����$)�)1�)$+�������)�%

���)�%��+���).�������$��%�,�%�+�����:�*�4�

���� �Procedurally  since  major  penalty  of  termination  has

been imposed the enquiry was required to be conducted in

strict adherence to the principles of natural justice. The show

cause was required to be issued containing the substance of

the  imputations  of  misconduct/misbehavior  with  distinct  in

definite  article  of  charges,  a  statement  of  imputation  in

support of each article of charge containing a statement of

relevant of facts including any 

admission or confession made by the employee accompanied

by a list of documents by which and a list of witness by which

the  article  of  charges  were  proposed  to  be  sustained.

Thereafter, the enquiry officer was required to deliver a copy

of  article  of  charge,  statement  of  imputation  of

misconduct/misbehavior  and  a  list  of  documents  and

witnesses  by  which  or  whom  each  article  of  charge  was

proposed to be sustained and was also required to give the

claimant  sufficient  time  for  written  defence.  The

claimant/workwoman thereafter, as per procedure was to be

permitted to engage a legal practitioner or a person of her

choice to defend him/her and to inspect or take extracts from

the records pertaining the case for purpose of preparing the

written statement, however, this has not been followed in the

enquiry proceedings. As discussed above, no witness has been

examined on behalf of the respondents in the enquiry, hence

there was no opportunity with the claimant to cross examine

the material in support of the charges rather strangely the

letters  in  response  to  the  show cause  have been  made the

substantive  basis  for  inflicting  punishment  At  the  time  of
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conclusion of enquiry the report ought to have contained the

article  of  charges  and  statement  of  imputation  of

misconduct/misbehavior  along  with  the  material

substantiating  the  same.  Thereafter,  the  defence  of  the

employee  in  respect  of  each  article  of  charge  and  an

assessment of evidence in respect of each article or charge

with the finding on each article of charge and reasons thereof

was required. But the same is totally absent in the enquiry.

The above is sufficient to bring in the enquiry proceedings

within the ambit of being defective and invalid.’

����It has also been pleaded in the preliminary submissions of

the written statement that if this Court thinks that the enquiry

was not fair and proper, then the opportunity be given to the

respondent to produce the entire evidence before this Court.

Such  plea  is  not  sustainable,  Perusal  of  the  respondent

evidence  reveals  that  despite  of  the  repeated  opportunities

requisite relevant record i.e. records relating to the service of

the claimant as well as rules and regulations prevailing at the

time of appointment of the claimant were not produced. Such

prayer in the pleadings is beyond the nature of the present

enquiry proceedings. This Tribunal ought.not to give specific

findings  firstly  with  regard  to  the  enquiry,  thereafter,  is

required  to  give  opportunity  to  the  respondent  to  produce

evidence. The issues already framed are sufficient  to bring

within its ambit the validity and legality of the enquiry. As per

record once the respondent witnesses were being challenged

with regard to  the  validity  of  the enquiry proceedings and

even specific suggestions have been put to the witnesses with

regard  to  the  validity  of  enquiry.  In  the  pleadings  of  the

claimant it has been pleaded that enquiry conducted was an

eye  wash  and  no  procedure  was  adopted,  no  cross

examination of witness was allowed to do, and the objections

raised by the applicant in the enquiry proceedings were gone

unheeded.  The  respondents  were  well  within  their  right  to

prove  before  this  Tribunal  that  enquiry  conducted  by  the

respondents was fair and proper and to produce the evidence

to prove the misconduct of the claimant.’
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‘12.We do not think that this view can be accepted as correct.

In enquiries of this kind, the first question which the Tribunal

has to consider is whether a proper enquiry has been held or

not. Logically, it is only where the Tribunal is satisfied that a

proper enquiry has not been held or that the enquiry having

been held properly the findings recorded at such an enquiry

are  perverse,  that  the  Tribunal  derives  jurisdiction  to  deal

with the merits of the dispute. It is quite conceivable, and in

fact it happens in many cases, that the employer may rely on

the enquiry in the first instance and alternatively and without

prejudice to his plea that the enquiry is proper and binding,

may seek to lead additional evidence. It would, we think, be

unfair  to  hold  that  merely  by  adopting  such  a  course,  the

employer gives up his plea that the enquiry was proper and

that the Tribunal should not go into the merits of the dispute

for itself.  If  the view taken by the Tribunal was held to be

correct, it would lead to this anomaly that the employer would

be precluded from justifying the dismissal of his employee by

leading additional evidence unless he takes the risk of inviting

the Tribunal to deal with the merits for itself, because as soon

as he asks for permission to lead additional evidence it would

follow that he gives up his stand based on the holding of the

domestic enquiry. Otherwise, it may have to be held that in all

such cases no evidence should be led on the merits unless the

issue about the enquiry is tried as a preliminary issue. If the

finding on that preliminary issue is in favour of the employer,

then, no additional evidence need be cited by the employer; if

the finding on the said issue is against him, permission will
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have to be given to the employer to cite additional evidence.

Instead  of  following  such  an  elaborate  and  somewhat

cumbersome procedure, if the employer seeks to lead evidence

in  addition  to  the  evidence  adduced  at  the  departmental

enquiry and the employees are also given an opportunity to

lead additional evidence, it would be open to the Tribunal first

to consider the preliminary issue and then to proceed to deal

with  the  merits  in  case  the  preliminary  issue  is  decided

against  the  employer.  That,  in  our opinion,  is  the  true and

correct legal position in this matter.’�
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