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13.  It  is  well  understood  that  procedure is  the  handmaid of

justice and not its mistress. The Scheme of Order I and Order II

clearly shows that the prescriptions therein are in the realm of

procedure and not in the realm of substantive law or rights. That

the  Code considers  objections  regarding the  frame of  suit  or

joinder  of  parties  only  as  procedural,  is  further  clear

from Section 99 of the Code which specifically provides that no

decree shall be reversed in appeal on account of any misjoinder

of parties or causes of action or non-joinder of parties unless a

Court finds that the non-joinder is of a necessary party. This is

on the same principle as of Section 21 of the Code which shows

that even an objection to territorial jurisdiction of the Court in

which the suit is instituted, could not be raised successfully for

the  first  time  in  an  appeal  against  the  decree  unless  the

appellant is also able to show consequent failure of justice. The

Suits Valuation Act similarly indicates that absence of pecuniary
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also stands on the same footing. The amendment to Section 24 of

the Code in the year 1976 confers power on the Court even to

transfer a suit filed in a Court having no jurisdiction, to a Court

having jurisdiction to try it. In the context of these provisions

with particular reference to the Rules in Order I and Order II of

the Code, it is clear that an objection of misjoinder of plaintiffs

or misjoinder of causes of action, is a procedural objection and

it is not a bar to the entertaining of the suit or the trial and final

disposal of the suit. The Court has the liberty even to treat the

plaint in such a case as relating to two suits and try and dispose

them off on that basis.

14. Order VII Rule 11 (d) speaks of the suit being "barred by any

law". According to the Black's Law Dictionary,  bar means, a

plea arresting a law suit or legal claim. It means as a verb, to

prevent by legal objection. According to RamanathaAiyar's Law

Lexicon, 'bar' is that which obstructs entry or egress; to exclude

from consideration. It is therefore necessary to see whether a

suit  bad  for  misjoinder  of  parties  or  of  causes  of  action  is

excluded from consideration or is barred entry for adjudication.

As pointed out already, on the scheme of the Code, there is no

such prohibition or a prevention at the entry of a suit defective

for misjoinder of parties or of causes of action. The court is still

competent to try and decide the suit, though the court may also

be competent to tell the plaintiffs either to elect to proceed at the

instance of one of the plaintiffs or to proceed with one of the

causes of action. On the scheme of the Code of Civil Procedure,

it cannot therefore be held that a suit barred for misjoinder of

parties or of causes of action is barred by a law, here the Code.

This may be contrasted with the failure to comply with Section

80 of  the  Code.  In  a  case  not  covered  by  sub-section  (2)  of

Section 80, it is provided in sub-section (1) of Section 80 that

"no  suit  shall  be  instituted".  This  is  therefore  a  bar  to  the

institution of the suit and that is why courts have taken the view

that  in  a  case  where  notice under Section 80  of  the Code is
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mandatory, if the averments in the plaint indicate the absence of

a notice, the plaint is liable to be rejected. For, in that case, the

entertaining of  the suit  would be barred by Section 80 of the

Code. The same would be the position when a suit hit by Section

86 of the Code is filed without pleading the obtaining of consent

of  the  Central  Government  if  the  suit  is  not  for  rent  from a

tenant. Not only are there no words of such import in Order I or

Order II but on the other hand, Rule 9 of Order I, Rules 1 and 3

of Order I, and Rules 3 and 6 of Order II clearly suggest that it

is open to the court to proceed with the suit notwithstanding the

defect of misjoinder of parties or misjoinder of causes of action

and if the suit results in a decision, the same could not be set

aside in appeal, merely on that ground, in view of Section 99 of

the  Code,  unless  the  conditions  of  Section  99  are  satisfied.

Therefore,  by  no  stretch  of  imagination,  can  a  suit  bad  for

misjoinder of parties or misjoinder of causes of action be held to

be  barred by  any  law within the  meaning  of  Order VII  Rule

11(d) of the Code.

15. Thus, when one considers Order VII Rule 11 of the Code

with particular reference to Clause (d), it is difficult to say that a

suit  which  is  bad  for  misjoinder  of  parties  or  misjoinder  of

causes  of  action,  is  a  suit  barred  by  any  law.  A  procedural

objection to the impleading of parties or to the joinder of causes

of action or the frame of the suit,  could be successfully urged

only  as  a  procedural  objection  which  may  enable  the  Court

either to permit the continuance of the suit as it is or to direct

the plaintiff or plaintiffs to elect to proceed with a part of the suit

or even to try the causes of action joined in the suit as separate

suits.
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