
134111
HIGH COURT FOR THE STATE OF TELANGANA

AT HYDERABAD
(SPecial Original Jurisdiction)

TUESDAY, THE SIXTH DAY OF AUGUST
TWO THOUSAND AND TWENTY FOUR

PRESENT

THE HONOURABLE SRI JUSTICE SUJOY PAUL
AND

THE HONOURABLE SRI JUSTICE NAMAVARAPU RAJESHWAR RAO

WRIT PETITION NO: 8405 OF 2023

Between:

Sri Avantika contractors (l) Limited, (Rep. by its chief Financial officer) 610-
B, Nilgiri Blocks, Aditya Enclave, Ameerpet, Hyderabad- 500016

...PETIT|ONER
AND

1- Aoc3iiate Authoriiv foi' Advance Ruling (GST), '1st Floor, Commercial Taxes
Cbrnpl:x, l\1.J. R;a'i. N;npally, HyderabaC- 500 001 .

2. tlatjiral buil,Jing Construciron Coiporation Ltl (NBCCL), NBCC Bha'van,
Lodhi Road, N:w Deihl - 110003

S ini ACOiiionat Director General of GST lntelligence, Hyderaba4 Zonal Unit,
63-2-212. Plot No.21 1 and 212, Block-B, Kavuri Hills, Guttala Begumpet,
Madhapur, Hyderabad-33

4. Commissioner of Central Tax, Hyderabad GST Commissionerate,
Basheerbagh, HYderabad

5. Commissioier oi State Tax, C.T. Complex' Nampally, Hyderabad . ..
6. a;io; of lndia, (Represented by Secreiary (Revenue)), North Block, New

Delhi
7. Stai; of Telangana, (Represented by its Principal Secretary (Revenue)),

Secretariat, Hyderabad 
...RES'ONDENTS

Petition under Article 226 of the constitution of lndia praying that in the

circumstances stated in the affidavit filed therewith, the High court may be

pleased to issue an appropriate writ, order or direction in nature of writ of

mandamus, Declaring the petitioner has no GST liability on construction services

rendered in Maldives and consequently set aside impugned order-in-Appeal No.

AAANO4]2O22 dt.16.O7.2022 passed by the 1st Respondent under section 101 of

the cGST/ TGST Act, 2017 as being illegal, arbitrary, without jurisdiction, violative

of principles of natural justice, without the authority of law and unsustainable in law

and contrary to section 13 of IGST Act and violative of Artictes 14, 19(1)(g) and

265 of the constitution of lndia (2) Direct the 3rd respondent to refund the amount



of Rs.7,50,00,0001 deposited by the petitioner under coercion durrng the course of

investigation being conducted by the 3rd respondent. (3) Alternatively, if this

Hon'ble Court conc;ludes that Petitioner is liable to pay GST on the construction

service provided ill Republic of Maldives, then direct the 2nd Respondent to

reimburse the amount of GST and interest thereon, and penalty, if any imposed on

the petitioner, in respect of the construction services provided by tt in Maldives as

per contract dt.08.07.2016 with 2nd Respondent and pass such further orders in

the interest of justic e.

lA NO: 1 OF 2023

Petition underr Section 151 CPC praying that in the circumstances stated in

the affidavit filed ir-r support of the petition, the High Coud mav be pleased to

suspend the impugned Order-in-Appeal No. AAAR/O412022 dt.16 07.2022 passed

by the 1St Respondent and stay all further proceedings by the res;pondents 3 to 6

under the GST la,vs against petitioner in respect of the cons,truction servlce

rendered in Maldive:s pJrsuant to contract di.0E.07.2C16 wilh 2nci flespondent.

lA NO: 2 OF 2023

Betwee n:

The Additional Director General of GST lntelligence, Hyderab ad Zonal Unit,
63-2-212, Plot No.211 and 212, Block-B, Kavuri Hills, Guttala Begumpet,
lvladhapur, Hyderabad-33

...PETITIONERS/RESPONDENT No.3
AND

1. Sri Avantika Contractors (l) Limited, (Rep. by its Chief Finan:ial Officer) 610-
B, Nilgiri Bloc,ks, Aditya Enclave, Ameerpet, Hyderabad- 500016

.., RESPO N D E N TAA/FIIT P ETITIONER

2. Appellate Authority for Advance Ruling (GST), 1st Floor, Commercial Taxes
Complex, M..1. Road, Nampally, Hyderabad- 500 00'1 .

3. National Building Construction Corporation Ltd (NBCCL), NBOC Bhawan,
Lodhi Road, New Delhi - '1 10003

4. Commissioner of Central Tax, Hyderabad GST Commissionerate,
Basheerbagh, Hyderabad

5. Commissioner of State Tax, C.T. Complex, Nampally, Hyderabad
6. Union of lndia, (Represented by Secretary (Revenue)), North Block, New

Delhi



7. State of Telangana, (Represented by its Principal Secretary (Revenue)),
secretariat' Hyderabad 

...RES'.NDENTS/RES'.NDENTS

Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to

vacate the interim order passed in l.A. 1 of 2023 in W.P.No. 8405 of 2023 dated

2810312023 and dismiss the writ petition.

lA NO: 3 OF 2023

Between:

1. Commissioner of Central Tax, Hyderabad GST Commissionerate,
Basheerbagh, Hyderabad

2. Union of lndia, (Represented by Secretary (Revenue)), North Block, New
Delhi 

...pETtrtoNERS/RESpoNDENT No.4 & 6

AND

1. Sri Avantika Contractors (l) Limited, (Rep. by its Chief Financial Officer) 610-
B, Nilgiri Blocks, Aditya Enclave, Ameerpet, Hyderabad- 500016

.,.RESPONDENT/IVRIT PETITIONER

2 Appellate Authority for Advance Ruling (GST), I,st Floor, Commercial Taxes
Complex, M.J. Road, Nampally, Hyderabad- 5.0q.q0-:1

3. Natidnal Building Construciion'Coiporation Ltd (NBCCL), NBCC Bhawan,
Lodhi Road, New Delhi - .1 10003

4. The Additional Dtrector General of GST lntelligence, Hyderabad Zonal Unit,
63-2-212, Plot No.21 1 and 212, Block-B, Kavuri Hills, Guttala Begumpet,
Madhapur, Hyderabad-33

5. Commissioner of State Tax, C.T. Complex, Nampally, Hyderabad
6. State of Telangana, (Represented by its Principal Secretary (Revenue))'

secretariat' Hvderabad 
...RES'.NDENTS/RES'.NDENTS

Petition under Section 1 51 cPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High court may be pleased to

vacate the interim order passed in l.A. No. 1 of 2023 in W.P. No. 8405 of 2023

dated 28.03.2023 and dismiss the Writ Petition.

L



Counsel
Counsel

Cou nsel

Cou nsel

Counsel

for the
for the

for the

for the

for the

Petitioner: M/s YAMMANURU StRl REDDY
Respondent Nos.1,3,4 & 5: SRI DOMINIC FERNp.NDES,

SENIOR SC for CBIC
Respondent No.2: M/s. SHIREEN SETHNA BARIA, SC FOR

NBCCL
Respondent No.6: SRI GADI PRAVEEN KUMAR, Dy.

SOLICITOR GENERAL OF INDIA
Respondent No.7: GP FOR REVENUE

The Court made the following: ORDER



THE HONOURABLE SRI JUSTICE SUJOY PAUL
AND

THE HONOURABLE SRI JUSTICE NAMAVARAPU IdAJESHWAR RAO

WRIT PETITION No.84O5 OF 2023

ORDER: (per Hon'ble SP,J)

This Writ Petition filed under Article 226 of the Constitution

impugns the Order-in-Appeal (OIA) No.AAARIO4 12022 dated

16.07.2022, whereby the view of the Advance Ruling Authority

dated 05.O8.202 1 (Annexure P 1B) was affirmed.

Petitioner's case:-

2. The Government of India (GoI) entered into Memorandum of

Understanding (MoU) u,ith Government of Maldives for

constructing a Police Academy funded by the GoI. In turn, the

GoI appointed respondent No.2 i.e., National Buildings

Construction Corporation Ltd., (NBCCL) to execute the

construction of Poiice Academy by itself or through a contractor.

NBCCL awarded contract to the petitioner.

3. In order to complete the work at Repubiic of Maldives

(Maldives), the NBCCL set up an office and in turn the petitioner

also set up their office at Addu city, Maldives. The Authorized

Dealer Bank {Oriental Bank of Commerce (OBC)}, which is acting

on behalf of Reserve Bank of India approved the establishment of

branch office of petitioner iit l\/laldives.



Z

5P,J&RRN,]
Wp_8405 2023

4. The star d of the petitioner is that it exported var-ious goods

to its Maldives office. The turnover of such goods r,r,zrs cleclared

under the GS'l as 'zero rate supplies'. The petitioner treated the

consideration received towards fuorks contract service of

construction' ivhich n,as completely executed in the territory of

Maldives through their Maldives establishment as cutside the

scope of GST laws of India. Respondent No.2 did not F,ay GST on

the constructi,rn to the petitioner and also opined that supplies

rendered outside India are beyond the purvieu, of GST.

5. Learned counsel for the petitioner placed r<:lialce on

agreement dat,:d 08.07.20 16 (Annexure P 5) to shou,tlrat NBCCL

has arvarded contract to the petitioner for setting up of the

Institute of Sr:curity and Law Enforcement Studies (lSLtrS) at

Addu city, Maldives. Clause 1. 1 of the said agreemr:nt clearly

shor,r,s that ccnstruction was to be carried out in ,,\ddu city,

Maldives. The Ministry of External Affairs, GoI, Nen, Delhi,

issued certificate dated 14.O7.2016 (Annexure p-7), u,hich makes

it clear that NEICCL working under the aegis of Ministnr of Urban

Development has been appointed by the Ministry ol' External

Affairs, Gol, Nern, Deihi, as 'Executing Agency, for construction of

ISLES at Addrr city, Maldives. The petitioner has been duly

au'arded contr.ct by NBCCL on behalf of Ministrn ol External
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Affairs, Gol, New Delhi, for implementation of said project. In

turn, the petitioner got 'Certiflcate of Re-registration' dated

22.02.2017 (Annexure P-8), which was issued by the Registrar of

Companies, Ministry of Economic Development, Republic of

Maldives. The petitioner also entered into a rental agreement in

order to have a 'fixed establishment' in Maldives. The petitioner

during the time of construction of said building got employment

approval from the Maldives Government in Addu city for its

number of employees. Few of such documents are also placed on

record as Annexure P-9.

6. Much emphasis is laid on the agreement of petitioner with

Ministry of Economic Development, Republic of Maldives dated

lA.O4.2Ol7 (Annexure P 10). The petitioner got itself registered

under Maldivian GST Law and notihcation dated 19.02.2020

(Annexure P- 1 1) was issued. A letter dated 27 .12.2017

(Annexure P-i3) is relied upon to submit that the OBC informed

the petitioner that consideration for project will be paid by

NBCCL in Indian rupees against submission of running bills

passed during the progress of project ISLES at Addu city,

Maldives.
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drawn to an agreement entered into between Ministry rf External

Affairs and NBCCL dated 11.03.2015 (Annexure R-2). Clause 6.1

(e) and Ciause B.O were referred to shou, that the service tax or

any other tax, levy or duty shall be reimbursed to the: executing

agency i.e., NBCCL. Clause 8.0 provides that reimbursiement can

be to NBCCL or its designated contractor/ sub-corLtractor or

supplier. The NBCCL opened its office at Addu city, Maldives, as

is evident from the document dated 16 . 12 .2O2O (A nnexure-3)

filed with the r:ounter of respondent No.2. Another co:-rtract hled

with the rejornder is referred to show that it is erLtered into

betvyeen NBCCL arrd the petitioner and clause 18.2 of this

contract makers it ciear that taxes, duties ald levies shall be

reimbursed by NBCCL to the contractor/ petitioner

8. Learned counsel for the petitioner submits that the

construction of ISLES was completed ald the ilame was

inaugurated in the presence of high dignitaries of India and

Maldives. Photographs of the event are placed on record with the

counter of respondent No.2. It is submitted that when contract

3s entered into between GoI and Government of Maldives and

rk started, service tax regime was holding the field

€5* 1 into :brce with effect from Ol.O7 .2O17

The GST
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g . In furtherance of the petitioner's letters dated O4.O7 .2017

and 22.O8.2017, NBCCL wrote a letter dated 13.04.2018 to the

petitioner which was filed with the counter of respondent No.3.

Learned counsel for the petitioner, by taking this Court to this

letter, submits that NBCCL obtained a legal opinion wherein it

was opined that the ISLES project executed in Addu city of

Maldives is neither taxable under the Service Tax regime before

O1.O7 .2017 nor thereafter under the GST regime. Hence, no

amount of GST is to be reimbursed to the contractor/petitioner.

However, it was opined in the letter that since a huge amount of

Rs.29.85 crores is involved in respect of GST, the petitioner may

request for an 'advance ruling' from GST authority on the

ta-xability issue. In turn, the petitioner prayed for advance

ruling. The competent authority by order dated 05 O8'2O21 gave

advance ruling against the petitioner.

10. Aggrieved, the petitioner preferred an appeal which was

rejected by the impugned OIA dated 16.O7.20222 (Annexure P-1)'

This appellate order is subject matter of challenge in this Writ

Petition.

11. Learned counsel for the petitioner, by placing reliance on

, {arious provisions of the Central Goods and Services Act, 2Ol7
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(CGST Act) arLd Integrated Goods and Services Tax Act, 2Ol7

(IGST Act), urged that the respondents have erred in passing the

advance ruling and affirming it in the appeal. The aim ald object

of both the aloresaid acts demonstrates that the 1au, makers

never intended to apply them beyond the territory of India.

Section 2 (56) tf the GST Act is relied upon to submit r.hat 'lndia'

is defined and by no stretch of imagination, the r,r.ork s contract

service provided by the petitioner at Ma,ldives falls .,rzithin the

territory of Inclia. Section 3 (1 19) talks about fuorks contract'

and there is no dispute between the parties that the petitioner

performed the work at Addu city, Maldives in further-alce of a

torks contracl '.

12. The bone of contention of learned counsel for the petitioner

is that botir the authorities while passing the or,1er dated

05.08.2021 arld OIA dated 16.07.20222 have not c:onsidered

Section 2 (14) and 2 (15) of the IGST Act in correct perspective

and also failed to consider Explanations 1 and 2 of Sect_ion B and

Section 13 (1) ti (a). The authorities erred in interpreti:rg prouiso

to sub-section r3) of Section 12. A combined reading of Section 2

(14) (b), 2 (15) (b), Section 8 (Explanations 1 and 2), prouiso to

Section 12(3) and Section 13 leaves no room for anv doubt that

pplicable beyond the territory of IndiaGST iaw cannot be made a

-. :i-
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and in relation to a works contract service' provided by the

petitioner through his 'fixed establishment' at Addu city,

Maldives- The 'location' of the petitioner/ supplier for present

purpose must be the location of 'fixed establishment' at Addu city

and not at the registered ofhce at Hyderabad (Telangana).

13. Tlne alternaliue submission of learned counsel for the

petitioner is that even assuming that the petitioner is covered

under the GST law of India and he is required to pay tax based

on it, in view of terms of contracts dated 11.03.2015 and another

hled with the rejoinder, the tax amount is required to be

reimbursed by the GoI to NBCCL and in turn by NBCCL to the

petitioner. Thus, it is an arrangement because of which money

will go from one pocket to alother pocket of the Government.

The petitioner cannot be made to suffer and pay the tax under

the GST law of India for the activity carried out in the Maldives.

14. It is further submitted that the petitioner has already paid

taxes under the GST law of Ma,tdives. The object behind bringing

GST and IGST Acts is to lery tax for the activity which takes

place within the territory of India and not outside the territory of

India. Lastl vf
t

y, on the basis of judgment of Abhishek Kumar
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NBCCLI, it is submitted that respondent No.2 is a 'Sta.te' within

the meaning of Article i2 of the Constitution and is arrLenable to

the r.r,rit jurisdiction ol this Court. Being a 'State', respondent

No.2 is bound to act fairly and fulhll its contractual obligation

and reimburse the tax to the petitioner. In turn, it cztn get the

reimbursement from the Central Government. Referenc e is made

to ABL (ABL International Ltd. v. Export Credit Ciuarantee

Corpn. of India Ltd.2 and Gas Authority of India Ltd. Indian

Petrochemicals Corporation Ltd.s.

Contention of Revenue:

15. . Countering. the argument of learned counsel for the

petitioner, Sri Dominic Fernandes, learned Senior Standing

counsel for CEttC, submits that as per Section 2 (105) of the

CGST Act, the petitioner is a 'supplier'. Similarly, Section 2 (93)

of the CGST Act, q,hich defines 'recipient', makes it :lear that

where a consideration is payable lor supply of goods or services

or both, the person w-ho is liable to pay that consideration is the

'recipient'. In the instant case, the consideration was p ayable by

NBCCL, which is located ald registered in New Delhi, India

on2 (7Ol c,f the CGST Act is pari mateia to Section 2 Qal of

,1 2017 SCc OnLine lhar:t90
' 1zooa1 s scc ss:
'1zozs1 a scc ezs
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the IGST Act, which describes 'location of the recipient of

services'. As per Ciause (a) of Section 2 $al of the IGST Act,

where a supply is received at place of business for which the

registration has been obtained, shall be the iocation of such

place of business. Based on this definition, it is urged that in the

present case, the supply, agreement to perform is received at the

place of business for which registration has been obtained by

NBCCL at Ne'*, Delhi, India. Hence, New Delhi will be the

location for recipient of services. The petitioner arrd respondent

No.2 did not have any 'fixed establishment' in Maldives as per

Section 2 (50) of the CGST Act.

16. Based on Section 2 (7 1) of the CGST Act, which is pai

materta to Section 2 (15) (a) of the IGST Act, it is argued that

'location of supplier of services' means where the supply is made

from a piace of business for which the registration has been

obtained, the location of such place of business. The agreement

to perform is being made in this case from the place of business

for which registration has been obtained i.e. M/s- Sri Avantika

Contractors (I) Limited, Hyderabad, India.

17. Section 2 (50) of the CGST Act, which is pai mateia to

Section 7) of the IGST Act, is referred to highlight the definition
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of 'flxed establishment'. The definition of 'per son' mentroned in

Section 2 @al of the CGST Act is aiso referred to contelld that the

definition of 'person' and definition of 'company' and 'foreign

company' unde'r Section 2 of the Companies Act, 2013 shows

that a 'company' is company incorporated in India ald foreign

company is company incorporated outside India are separated

persons under provisions of the CGST Act and hence. both are

separate 'persons'and separate legal entities. Hence, registered

place of business of the petitioner in Maldives cannot be

considered as 'fixed establishment' of M/s. Sri Avantika

Contractors (l) J-imited

18. Furtherm:rre, Sri Dominic Feranandes, learne d Senior

Standing counsel for CBIC, submits that no doubt the work

performed by the petitioner at Maldives is based on fuorks

contract'as per Section 2 (ll9l of the CGST Act and relates to

contract of services, yet \^/orks contract' is essentially a contract.

The contract u as betu.een the petitioner artd respondent No.2.

The contract u'as entered into between tu.o parties located in

India u,hich means the location of 'supplier' and 'recipient' both

is in India
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19. IL was strenuouslv contended that Section 16 of the IGST

Act deals with 'zero rated suppiy' and Clause (a) is about export

of goods or services or both. Section 2 (61 of the IGST Act talks

about 'export of services' Supply of any such services takes

place when the supply of services is located in India. To bolster

this submission, clauses (i) and (iv) of Sub-section 6 of Section 2

of the IGST Act were referred. Since the petitioner has filed their

returns by declaring the said services rendered as Zero rated

supply' (exports), the petitioner's contention that they were

located in Maldives for the purpose of CGST and IGST cannot be

accepted. The petitioner has not received any payment in

convertible foreign exchange and for this reason alone, the

present Writ Petition deserves to be dismissed.

20. Section 12 (3) of the IGST Act is referred to 'show the place

of supply of services' and to contend that location of immovable

property is although located in Maldives, location of recipient i.e.,

NBCCL is in New Delhi. Since iocation of 'supplier' and location

of 'recipient' both are in India, Section 13 of the IGST Act is not

applicable.

21. Sri Dominic Fernaldes, iearned Senior Standing counsel {
(

for CBIC, placed reliance on the judgment of Supreme Court in
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the case of The Appropriate Authority v. Sudha Patila to

emphasis the scope of judicial review in exercise of po-,ver under

Article 226 of tne Constitution. It is submittecl that this Court is

not required to sit in appeal and revaluate the entire things.

Basically, flaw in decision making process, pen'ersity i-r decision

and '*,here the impugned decision is such, rx,hich no reasonable

person can reach alone can from basis for interferenct:. Even if

two views are possible, one of which has been taken in the

impugned order, no interference is warranted. For the same

purpose, he relied on the judgments of Gujarat High Court in the

case of Isotex Corporation (P.) Limited v. Union of Indias and

Bombay High tJourt in the case of Jotun India (P.) Limited v.

Union of India6.

22. Learned Senior Standing counsel for CBIC further submits

that Sub-section 3 of Section 12 of the IGST Act cannr)t be read

in the manner suggested by the petitioner and respon(lent No.2.

Otherwise, th,e prouiso will be otiose. The location of tht: recipient

must be treate<l to be at New Delhi ald cannot be at Acldu city of

Maldives. It rs faintly argued that the petitioner has only

ch?llenged the OlA/appellate order and not assailed the order

t /
'1ts9s; s scc z:z
,t 12Ot41 1oz tu*rnann.c. m 276 (Gujarat)

" 120231 147 tu**ann.cc m 212 (Bombay)
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dated 05.O8.2O21 (Annexure P 18) specific passed by the1n

Advance Ruling AuthoritY

Contention of respondent No.2:-

23. Sri S.Dwarakanath, learned Senior Counsel appearing for

respondent No.2, at the outset, fairly submits that respondent

No.2 is sailing with the petitioner in all respects, except on the

aspect of reimbursement of tax to the petitioner by respondent

No.2. The learned Senior Counsel urged that the impugned

advance ruling (Annexure P i8) is cryptic in nature and does not

deal with certain statutory provisions of the GST/IGST Act' For

example, the impact of both the 'Explanations' appended to

Section 8 of the IGST Act has escaped notice of the said

authority. The appellate authority confirming the advance

ruling, although referred about certain statutory provisions, did

not deal with it in correct perspective. The impugned orders will

make the petitioner almost remediless so far in-house

mechanism under the a-foresaid Acts are concerned' Once

advalce ruling is issued which is affirmed by the appellate

authority, in any proceeding under Sectioo73l74 of the GST Act,

the authorities of almost same level will be influenced, guided

and prejudiced by advance ruling. In this backdrop, the writ

. .emedv is the only appropriate remedy and case of the petitioner
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falls within the four corners of writ jurisdiction of this (lourt. As

per the judgment of Supreme Court in Sudha Patil (supra) on

which Sri DorrLinic Fernandes has placed reliance, tkLe judicial

review of imptrgned orders is permissible because there exist

patent illegality in understalding and interpreting the provisions

of the Acts.

24. On facts, it is submitted that the petitioner and r,:spondent

No.2 both established their fixed establishment' at Mzddives. A

huge construcrion of ISLES had taken place at Adrlu city of

Maldavies whic,h took several years. During this timt:, through

their Tixed establishments', the petitioner and respondent No.2

had monitored and executed the r.r,ork and had taken care of all

Ministeria-l acti '.ities arsing thereto.

25. By placing reliance on Section 94 of th,e Compenies Act,

2013 of Maldives, learned Senior Counsel urged that re

registration of petitioner's company was the essential

requirement of the law of said country. The said re-rt:gistration

does not mean that a new or separate legai entity ,:ame lnto

being. At best. at a new iocation i.e., 'fixed establish.nent' u.'as

created ard a bare perusal of prouiso to Section 12(3) ol the IGST

Act makes it clear that the advance ruling and OIA eLre bad in
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law. Sub sections (3) and (4) of Section 13 were heavily relied

upon to contend that in a case of this nature vvhere registered

offices of the petitioner and the respondents were situated within

the boundar5z of India but the works contract service activity has

been admittedly taken place beyond the territory of India i.e., in

Maldives, it is the location of such 'fixed establishment' which

will be the determinative factor.

26. So far question of reimbursement of tax, etc., is concerned,

learned Senior Counsel urged that although respondent No.2

being a 'State'is amenable to writ jurisdiction of this Court, the

prayer for reimbursement is arising out Qf a contractual

obligation. This prayer cannot be granted in a Writ Petition. The

appropriate remedy for petitioner is under the civil law. To this

extent, respondent No.2 opposed the petition.

Reioinder Submissions:

27 . In rejoinder submissions, the iearned counsel for the

petitioner submits that the document dated 16.12 .2O2O

(Annexure P-3) frled with counter of respondent No.2 shows that

between February, 2O2O to November, 2O2O, 436 persons worked

with respondent No.2 at Addu city of Maldives. Thus, this is also

I

\
.r
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a relevant factor for determining rvhether there exists a 'fixed

establishme nt' in Maldives.

28 . Apart frorn this, to counter the argumen t of the: Revenue

ielatirrg to filing of 'zero rated returns', it is urged that .-his is not

the reason for passing the impugned order b5' Advan ce Ruling

Authority and Appellate Authority. Reiiance is placed on

Constitution Bench judgment of Supreme Court in ttre case of

Mohinder Singh Gill v. The Chief Election CommissionerT, to

canvas that validity of order of statutory authority is to be judged

on the basis of' grounds mentioned therein alrd same cannot be

supplemented by filing counter affidavit in the Court.

29. By placinq reliance on another judgment of Suprcme Court

in the case of Jayaswal Neco Ltd. v' Commissioner of Central

Excise8, it is submitted that there cannot be any 'estoppel'

against the lar,r'. Merely because the petitioner errone(lusly filed

Zero rated returns', it will not operate as 'estoppel' against the

petitioner. More so, when the petitioner filed its ':rero rated

returns', GST laws just came into being and there .r,as lot of

confusion amongst the tax payers about its provisionr;. In this

backdrop, the :rforesaid ground deserves to be discardell.

7 rszs 1r1 scc +os
E.L.r s87 (5C)")o
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30. The parties confined their arguments to the extent

indicated above and filed written synopsis. We have heard them

at length and perused the record

FINDINGS:

31. Taxation fundamentally operates as a legal principle,

structured by a comprehensive set of laws, regulations, and

statutory provisions that establish the processes for calculating,

levying, and allocating taxes. These legal instruments, enacted by

legislative bodies, aim to ensure fairness, equity, and the effective

financing of public services. They are crafted to prevent tax

evasion, stimulate economic progress, and equitably distribute

the tax obligation. However, the appiication of tax law is not a

mere application of set rules. The determination of taxes involves

a deep dive into the factual aspects of each taxpayer's

circumstarces. The practical details of each case including

income streams, allowable deductions, business operations, and

investment activities are critical in applying the lega1 framework.

Each taxpayer's circumstances are distinct, necessitating a

careful approach to determine tax obligations based on factual

elements.

I
l

i
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Admitted facts:

32. There is r-ro dispute between the partres that an MoU was

entered into betq'een the Gol and Government of M,aldives for

construction of ISLBS. In turn, another contract was entered

into between l-he GoI and respondent No.2. Respondent No.2

was treated to be an 'Executing Agency' which is eviderLt lrom the

document datcd 14.O7 .2016 (Annexure P-7) issued by the

Ministry of External Affairs, Gol and rvas authorized to get the

work done through aly other agency. In turn, anothe r contract

between respondent No.2 and the petitioner \ /as entered into

pursuant to u'l-rich the works contract services rvere rendered in

Addu city of Maldives

33. It is not in dispute that OBC issued letter dated 27.12.2O17

to the petitioner and in Clause 5, it is clearly staterl th at the

petitioner company has already set up site office/liaison office at

ri Avantika Contractors (I) Limited, Reef View, Feydhoo,

dhu Maa Magu, S.Hithadhoo, Addu City, Republic of

dives. Clau se 1.1 of the agreement dated O8.O7 .20.,6 enterecl

n respondent No.2 and the petitioner reads as urtder:

I SCOPE OF WORK: NBCC has awarded the contract to
hri A.;antika Contractors (1) Limited for the settine up

eIn (utc for security and L rcement S -udies - "
at ADDU ci

ns contained in
in Maldives on the terms and
its letter of Award No.NBC{)7/GM

r\
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(CPGI/2016/817 dated: 04.06.2016 and [he documenrs
referred to therein. The award has taken effect from
04.06.2016 i.e. the date of issuc of aforesaid letter of intent.
The terms and expressions used in this agreement shall have
the same meanings as are assigned to them in the "Contract
Documents" referred to in the succeeding Article."

34. Similarly, Clause 2.5, 6 (e) and B.O of the agreement

entered into between MEA and NBCCL are worth mentioning,

which read as under:

"2.5: The Executins Asencv sha1l invite tenders , on behaif of
the Employer, for awardine the different work packases of
the Proiect. For this , it shall prepare the tender documents
comprising of the technical specihcations BOQ, General
Terms and Conditions, Special Conditions etc. Tender(s)
shall then be invited by the Executing Agency for an on
behalf of the Employer through open tenders or tenders
from the short listed, Pre-quaiified contractors / agencies
meeting prequalihcation criteria for different packages- The
Executing Agency, on behalf of the Employer, shall
accordingly award the work/ packages to tlrp technically
qualified lowest bidder.

6 (el:- Service Tax, if applicable, shall be reimbursed to the
Executins Asencv Anv other tax levied bv Government after
StnCi4g LbiS agreement is to be paid extra

8.O TAXES AND DUTIES:-

All statutory taxes/levies, duties, cess, entry tax or ary kind
of imposition(s) whatsoever imposed/charged by any
Govemment (Indian Central/State) and/or Government of
Maldives and/or any other local bodies/authorities on
"Executing AgencS/ and for its designated Contractor(s)/ Sub-
Contractor(s) or suppliers in respect of execution of "Project
and Service Tax on Consultancy Fee of Executing Agency"
(including any variation thereof) shall be reimbursed to
"Executin Agency"

I
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35. Clause 2.5 of this contract authcrizes responderlt No.2 to

invite tenders on behalf of employer (Gol) for the purpose of

execution of thc u,ork at Addu. In furtherance of thisi enabling

provision, respondent No.2 entered into contract with the

petitioner and in turn, received fuorks contract' servicer; from the

petitioner

36. It is also not in dispute between the parties that object for

bringing CGST Act and IGST Act into statute book isi to make

provision for 1ew and collection of tax of intra-state supply of

goods ar-rd ser..,ices or both and for inter-state supply of both

respectivel_v

37 . Undisput,:d11,, the petitioner was 're-registered' al. Maldives

under provisions of Ma-ldivian laws. The petitioner engaged a

sizable number of persons to execute the work and also

established a srte office. Similarly, respondent No.2 in order to

supervise the u,ork and get it executed through petitioner,

established its office and troth engaged a sizable number of

persons.

38. It is equally admitted that the location of registered office of

petitioner and respondent No.2 are in India and all the contracts

mentioned hereinabove were entered into betu,een the parties
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within the territory of India. The payment '"tras required to be

made in Indial Rupees. These are the only events which have

taken place within the territory of India. The other things i.e.,

're registration' of the petitioner at Maldives, establishment of site

office/ establishment by the petitioner and respondent No.2 at

Addu city of Maldives and the construction of ISLES pursuant to

works contract services had taken place within the territory of

Maldives. In this backdrop, the interesting conundrum is

whether the Advance Ruling Authority and Appellate Authority

were justified in giving a ruling against the petitioner.

39. As noticed above, the parties a-re at loggerheads on the

question whether the establishment/ site ofirce maintained by the

petitioner and respondent No.2 fall within the ambit of Section 2

(7) 'fixed establishment' of the IGST Act. The parties have also

taken diametrically opposite stands on the question relating to

location of recipient of services' ald 'location of supplies or

servlces

40. These aspects deserve serious consideration. However,

before dealing with the statutory provisions, we deem it proper to

briefly state reasons assigned by learned Appellate Authority in

16.07.2022 (Annexure P-1) for ruling against theOIA dated
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petitioner. Th-, contention of the petitioner was not accepted

because (i) as per Clause 3.6 of the agreement, the petitioner will

receive consrder-ation from respondent No.2 in 'Indian Rupees'.

(ii) Sri Avantika Contractors (l) Limited r.r,as registered under laws

and regulationrj of Maidives. (ii| NBCCL was engaged under the

aegis of the Ministry of Urbal Development as the 'Executing

Agency' and its office was located at Neu, Delhi. (iv) From where

'individual goocls and services' invoived in the works contract are

supplied and fr:om where services are received is imnraterial in

determining the location of recipient ald supplier. (v) The

services (works contract services) have to be looked in a holistic

manner ald the promise to deliver has been made by M/s. Sri

Avanthika Coniractors (I) Limited which will be heid rosponsible

for the non-performance of the agreement. (vi) In the instant

case, the suppty agreement to perform is being made from the

place of business for which registration has been ot>tained at

Hyderabad. Thus, Hyderabad will be the location for the supplier

of ser-vices. (r,ii) As per definition of 'person', 'company' and

'foreign company', M/s Avanthika Contractors (I) Lirnited, the

petitioner and re-registered company at Maldives are separate

legal 'persons' and thus, are separate legal entities. (viii) The

registered placr: of business of M/s. Sri Avanthika Contractors (I)
---.2-,--_
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Limited, Maldives cannot be considered as 'fixed establishrnent'

of the petitioner. (ix) The 'location of the supplier' is the registered

place of business of the applicant i.e., Hyderabad. (x) NBCCL is

the recipient of services located at New Delhi. Thus, New Delhi

will be the 'iocation of the recipient of services'' Since the

location of the recipient of services and location of supplier of

services are located in India and services are directly in relation

to contract of immovable property Section 12 (3) (a) of the IGST

Act would appiy. Since locations of both are held to be in India,

the questions raised by the petitioner were a-nswered against

him.

Fixed Establishmen t/Separate l,esal Entitv:

41. The petitioner and respondent No-2 have admittedly opened

their establishments to execute and oversee the work at

Maldives. The construction activity of ISLtrS admittedly took

several years. During this period, a sizeable number of persons

rvvere engaged by the petitioner arrd respondent No.2. In this

backdrop, the question is whether such establishments of the

petitioner ald respondent No.2 can be treated to be 'fixed

establishment' under Section 2 (7\ of the IGST Act' The said

provision reads as under:
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sufhcient <legree of permanence and suitable structure in
terms of human and technical resources to suDD ly services or
to receive and use services for its ourn needs."

(Emphasis Supplied)

42. A bare perusal of this provision makes it clear that the

necessary ingredients to bring the ,establishment, r,rithin the

definition of 'fixed establishment, are existence of (i)

establishment with sufficient degree of permanence, (i.) suitable

structure in terms of human and technical resources to receiVe

or supply services and (iii) such estabiishments must t)e a place

other than their registered place of business. In our ccnsidered

opinion, the expression ,registered place, means registration

under Indian laws, The registration under Maldivian lar.r, is not

correred under Section 2 (Zl. The necessary ingredients to treat

the establishmcnt of the petitioner ald respondent No.2 are

available which brings it within the definition of fixed

establishment' because there existed sufficient d:gree of

perm€rnence of such establishments which were used fcr several

years for construction of huge building of ISLES. The letter of

OBC dated ?,7.12.2O1T makes it clear that suitable

structure/ office existed in terms of human and r-echnical

resources to suplrly services or receive the same. Sizable number

of huTnan and l echnical resources r.r,ere employed at l\ddu for
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completing the task. The establishments are situate at Addu

which is other than the place of registration where business of

the petitioner and respondent No'2 were carried on'

43. We are unable to accept the line of argument of learned

counsel for the Revenue that since the petitioner itself got

registered under Maldivian law, the fixed establishment' has to

be at a place other than the 'registered place'' At the cost of

repetition, the words 'registered place' mentioned under

Section 2 (7\ of the IGST Act does not mean 're-registration'

under foreign law of different jurisdiction'

44. Apart from this, the nature of 're-registration' of the

petitioner needs to be looked into- The relevant portion of the

said Re-registration Certihcate reads as under:

Certifrcate of Re-resistration

THEREBY certifY that SRI AVANTIKA CONTRACTORS
Bl,ock, AditYa Enclave, 6th Fioor,

trl LIMITED (61O8, Nilgiri
HyderaGd. A-.".pet 500038, India) having the Registry

Number 04520OAP2OO5PLC4642 2 and registered in India, 1S

on this daY re-registere e SRI AVANTIKA

CONTRACTO RS III LIMITED, in the RePublic of Maldives

under the ComPanies Act of the RePublic of Maldives (Law

No 10/96) To constrllct a Police AcademY/Training Facilily
in Addu City (Hithadhoo).

Given under my hand and seal at Male'' Republic of
ntarv 2017"

d in the nam

dives on this 22'd day of Feb

(Emphasis SuPPlied)
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requirement of

:

::qi.

:i'€:..

.raca'

;r1l:

.r._ 1:-
't&':.
:4e:::

Companies At:t of Republic of Ma-idives. Section 92- (a) reads

thus:

"Compan!cs registered outside the Republic of Maldives shall
before commencing any business in Maldives, obta in the
necessary permits under the Laws and Rczulation of the
Republic oI Maldives and shall submit to lhe Registrar, the
following documents to register the company in the
Ministry ol Trade and Industries as a foreign companl. doing
business irr the Maldives".

(trmphasrs Supplied)

46. A careful reading of Section 94 (a) aforesaid leav<:s no room

for any doubt that arr existing company registerod outside

Maldives needs to get itself 're-registered' before comm,:ncing any

business in Maldives. The aforesaid Certi{icate of Re-registration

was obtained by the petitioner as per the requrrement of

Section 9a @\ It is clear like noon day that samc) company

registered outside Maldives (in India) got re registered. Thus, it

is difficult to hold that merely because petitioner got Certificate of

Re registration under the Maldivian law, the Maldivian entity

became a separate legal entity or person

47. We say s;o for yet another reason. If this findir.g given in

OIA is accepted that the petitioner and re-registered Maldivian

entity are t\4() separate legal entities, it will be difhcult to

tand under which authorit5r / contract the saidunders
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independent legal entity of Maldives was permitted to execute the

work. Admittedly, no contract is entered into between

respondent Nos.1 and 2 with the re-registered entity of Maldives.

In absence thereof, it is difficult to give seal of approval to the

Iinding that the \rorks contract services' were rendered at

Maldives by independent/ sepa-rate legal entity. For these

cumulative reasons, we are constrained to hold that the

petitioner and respondent No.2 had 'flxed establishments' at

Addu city, Maldives ald the petitioner was 're-registered' at Addu

which is evident from the re-registration certificate.

Scope of Judicial Review:-

48. We are in agreement with the argument of learned counsel

for the parties about the scope of interference under Article 226

of the Constitution. The parties have rightly placed reliance on

the judgment of Supreme Court in the case of SudhaPatil

(supra). As per the said judgment, the interference carr be made if

(i) High Courts come to the conclusion that in arriving at the

conclusion, the authority has failed to consider some relevarlt

material' (ii) has considered some extraneous irrelevant materials,

(iii) frndings are based on no evidence and (iv) the finding is such

that no reasonable man can come to such a conclusion on the

- -baSis-of,which the finding has been arrived.---\
\
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alidit of Order-in-A eal:

49. In vieu, of litmus test laid dor'vn by Supreme we

propose to exztmine the reasons given b1' learned Appeilate

Authority. In the impugned OIA dated 16.07.2022, up t.o para 6,

the factual background of the case and contentions of tl-re parties

were recorded. 'Dlscussion and findings' begins from llara No.7

onwards. It is rvorth remembering that learned counsel for the

petitioner and respondent No.2 strenuously conten ded that

Sections 8 ancl 13 of the IGST Act, which were governing

provisions have escaped notice of the learned Appellate

Authority.

50. We have carefully examined the 'discussion and findings'

given in para No.7 onwards. In para No.7 (1), the learned

, Appellate Authority although mentioned that petitioner's main

cohtention u,as based on Section 13 (a) of the IGST A,:t, during

entire anal]rsis, he has not assigned any reason irs to why

on 13 (4) cannot be pressed into service and instezLd Section

(3) of the IGST Act will hold the field. Similarly, Seclion 8 and

ations appended to it on which relialce is placed by the

oner and respondent No.2 have not been consider(td. Thus,

f the parameters for judicial review i.e., Authority has failed

ider relevalt material is certainly attracted. The impact of

Ooui:t

t;
"1

...: r
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such non consideration of said provisions lvill be discussed

hereinafter.

5i. In para No.12 and 21 of impugned OIA, it was held as

under:

The discussion from where the The discussion from where the
"Individuai" qoods and services "individual" goods and qelvicee
involved in the works contract are involved in the works contract are

Para No.21Para No. 12

supplied from is immaterial in received is immaterial in
determining the Supplier or the
Location of the Supplier. The
service (works contract service)
has to be looked in a holistic
manner and the promise to deliver
has been made by M / s Avantika

determining the Location of the
Recipient, instead, the place
where the total service (works
contract service), of agreeing to
perform has been receiv'ed wili be
the location of recipient of service.

ln this case, the supply. the

Contractors (1) Limited, who will
be held responsible iq tlEjlclt aI
any non-performance of the
aqreement

(trmphasis Supplied)

52. In para Nos. 14 of same order, it is mentioned that since

supply, the agreement to perform is being made from the place of

business for which registration has been obtained i.e.,

Hyderabad, location of 'supplier of service' wili be Hyderabad.

Same parameter is applied for recipient in para 22.

In this case,
agreement to oerform is beins agreement to perform is received

the suppiv. the

Para No. 14 Para No.22

made from the place of business
for which resistration has been

place of business for
regisgtration has been

Indii.e. M

at the
which
obtainedobtained s Avantika i.e. NBCC
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I Contractor (l) Lilnited, 40 1/A wing
D.No.6-3 35212&'3, Astral height
complex, road N,r. 1, Banjarahilla,
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location, r. c. M/s.Avantika
Contract (l) Limited with GSTIN :

36AAJCS55O46CIZG at
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Limired (with GSITIN :

07AAACN3053BIZ2) at New
Deihi u,ill be the location of the
recrp ient of services

;HY
lier of services

(trmphasis Supplied)

53. In our judgment, the learned Appellate Authori ry clearly

erred in holding, that from where services were supplied pursuant

to \n,orks contra.ct' is immaterial. This Iinding runs c()ntra{/ to

the statutory piovisions. Section 2 (a) of the IGST A':t defines

'location of re<:ipient of services'. To support the OIA, the

emphasis was laid by Sri Dominic Fernandes on Clar'rse (a) of

Section 2$l tc submit that registered place of business shall be

the iocation of recipient. We do not see any merit in the linding

given in the OIA and argument advanced to support it for the

simple reason that the language empioyed in Clause (a) is 'where

a supplv is received at a place of business for vrhich the

reglstration has been obtained' u,here supPly is re:ceived is

certainly the determinative factor and learned Appellate Authority

has gone rvrong in holding that the said aspect is inrmaterial.

The korks contract services' were supplied and received at

Maldives and not at Hvderabad or Ner,r, Delhi where iegistered
-2

I
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office of respondent No.2 is situated. Thus, Clause (a) ol Sectron

2 (14) has no application in the instant case. In our view, Ciause

(b) of Section 2 $al wil hold the field which reads thus:

'2(14) alocation of the recipient of senrices' means:
(a). . .

(b) where a supply is received at a place other tha-rr the place of
business for which registration has been obtained (a frxed
establishment elsewhere), the location of such hxed establishment."

(Emphasis Supplied)

54 . The Clause (b) in no uncertain terms throws light that

where supply is received is material and determinative factor to

decide location of recipient. The supply in the instant case is

admittedly received by the 'fixed establishment' of respondent

No.2 at Maldives. No registration of recipient under the Indiarr

law was separately made for respondent No.2 at Maldives. Thus,

it is crystal clear that it was received at 'fixed establishment'i.e.,

a place other than the place of business for which registration

was obtained i.e., New Delhi. Section 2(15) defines 1ocation of

the supplier of services'. The relevant portion reads as under:

"2(15) "location ofthe supplier of sersices" means:-
(a) where a supplv is made from a place of business for

which the reqistration has been obtained, the location of
such place of business;

(b) where a supply is made from a place other tha4 thsplaes
of business for which registration has been obtained (a
fixed establishment elsewhere), the location of such

--=---fixed establishment."
(trmphasis Supplied)
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55. A comparative reading of definitions of 'location o r recipient

of seruices' and 'location of supp lier of seruices' shows that onlv

difference betu,:en trt'o provisions is relating to 'receli'ing' and

making the 'supply'. Otherwise, provisions are iCentically

worded. For the simpie reason mentioned in prece<ling para

interpreting Section 2$al of the IGST Act, we hold that the

location of the supplier is covered by Clause (b) of Section 2(15).

The supply is certainly made through 'fixed establishment' at

Maldives, which is other than the place of registration of

business of the petitioner i.e., Hyderabad. Hence, in our opinion,

the Appellate Authority erred in interpreting and understanding

the definitions of location of recipient ald supplir:r'. The

erroneous reading alrd understanding of Section 2(7\, $al and

(15) rn the OL\ has 'dislocated' the location of recipient and

supplier.

56. The matte'r may be viewed from another algle. Se ction 8 of

the IGST Act deals with Intra-State Supply. The relevant portion

reads as under

"8. Intra-State SuPPIY:
--j

(1) Subject to the provisions of section 10, supply o{ goods
rvhere the location of the supplier and the place of supply of
goods are in the same State or same Union territory shall be
treated as intra-State supply:

Provided
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(2\

Explanation 1: For the purposes of this Act, where a person
has,-

(i) an establishment in India and any other
establishment outside India

(il) an estabhshment in a State or Union terri[ory and
any other establishment outside that State or Union
territory; or

(iii) an establishment in a State or Union territory and
any other establishment registered within that State
or Union territory,

then such estabiishme nts shall be treated as establishments
of distinct Dersons

Explanation 2: A person carrying on a business through a
branch or an agency or a rePresentational ofhce in any
territory shall be treated as havins an establishment in that
territory."

(Emphasis Supplied)

57. In Sundaram Pillai v. Pattabitamane, the Apex Court

summed up the objects of an Explanation to a statutory

provision as under:

(a) to explain the meaning and intendment of the Act itself,

(b) where there is any obscurity or vagueness in the main
enactment, to clarify the same so as to make it consistent
with the dominant object which it seems to subserve,

(c) to provide an additional suppqlt ! he dominant obiect ofot
the Act in order to make it meanineful and purposeful,

(d) an Explanation cannot in any way interfere with or chalge
the enactment or any part thereof but where some gap is
left which is relevartt for the purpose of the Explanation, in
order to suppress the mischief and advance the object of
the Act it can help or assist the Court in interpreting the
true purport and intendment of the enactment, and

\

'(rgas) r scc ssr
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(e) it cannot, hou,ever. take arva;,, a statutory right rl'ith r'r'hich
any person under a statute has been clothed or set at
naught I'he u'orking of an Act b1' becoming an hi.-rdrance in
the inte rpretation of the same.

58. While prescribing about 'lntra State Supply', the statute

(Explanation 1l takes care of a situation where a person has an

'establishment' in India and any other 'establishmerlt' outside

India. trxplan,ation 2 further provides that if the persc,n carrying

on a business has a branch or agencY or representat onal office

in any other t,3rritory, it shall be treated as an establ.shment in

that territory-. This provision has totally escaped notice of

learned Advance Ruling Authority and Appellate Autho rity.

59. A combined reading of Explanations 1 and 2 shcws that if

the petitioner had aly 'establishment' in Maldives, :t must be

treated to be his 'establishment' in that territory and such

establishment shaii be treated as 'estabiishment' of distinct

person. Onc,: such 'hxed estabiishment' is treatec to be as

establishment of distinct person and treated as his

'representational office' in other territory, it rvili be c1e ar that the

\,vork contract services' performed by the petitioner are relating

with the 'establishment' of the petitioner in India and his 'fixed

establishment' in Maldives is his other establisrhment or

'representational office'
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60. In the peculiar facts of this case, distinct person mentioned

in Explanation I will not mean that petitioner's Maldivian

establishment is a separate and independent legal entity as

projected in impugned OIA dated 16.07.2022. At best, it may be

treated as an artificial juridical person as per Section 2 (Ba) (n) of

the CGST Act. Similarly, the location of the petitioner's

registered office at Hyderabad or NBCCL's oflice at New Delhi will

not be the decisive factor. If the aforesaid Explanations to

Section 8 of the IGST Act are read conjointly with Section 2

(1a)@) and 2 (15Xb), the conclusion will be inevitable that the

'establishments' of the petitioner and respondent No'2 were 'fixed

establishments' at Maldives which were not at a place of the

registered place of business i.e., Hyderabad and New Delhi

respectively.

61. The finding given b1'learned Appellate authority in paras 12

and 14 of the impugned order are mutually inconsistent' On the

one hand in para 72, he opined that where the services were

supplied is immaterial and on the other hand in para 14, it is

held that the supply and the agreement to perform is being made

from the place of business i.e., Hyderabad which became decisive

factor for him. we are unabie to countenance the said finding

which runs contrary to the statutory provision.

\
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62. The operative reason for ruling against the petitioner

appears to be based on Section 12(3) (a) of the IGST Act and the

prouiso appencled to sub section (3). The relevant portion reads

thus:

"12. Place of supply of services where location of srupplier
and recipient is in India.
(1) The prcvisions of this section shall apply to deternrine the

lace ol supply of services where the location of sullplier of
services and the location of the recip ient of services is in
India

(2t ..

(3) The lace of supply of services:-

(a) directlv in relation to an immovable property, irLcluding
servicr:s provided by architects, interior decorators,
surve)'ors, engineers and other related experts or estate
agents, :rny service provided by way of granl of rights to
use irnmovable properly or for carrying out or co-
ordina tion of cons[ruction work; or

(b) to (d)

shall be thc location at which the immovable proper$ or boat
or vessel, :rs the case may be, is Iocated or intended to be
located;

PROVIDtrD that if the location of lhe immovable ro or
boat or vessel is located or intended to be located outside
India the place of supply shall be the location of the
recipient.

(Emphasis Supplied)

63. The heacling of Section 12 of tL-e IGST Act suggests that the

provision was introduced in order to determine the place of

suppLA of seruices u,there the location of supplier and .eeipient is

uLithin the territory of India. Except prouiso to sub-ser:tion (3) of
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Section 12 , t,rre entire Section 12 deals with the aspect of

determination of place of supply of services where location of

both i.e., recipient arld supplier is within India The prouiso to

Section 12(3) was interpreted by learned Appellate Authority in

the line of his finding that Avantika Contractors (l) Limited'

Maldives, cannot be treated as 'fixed establishment'' The

re.registeredbodyofthepetitioneratMaldivesisadifferentlegal

entity tharr the petitioner and Sections 2(1a)(a) and (15) (a) will be

applicable for deciding the 'location of supplier and recipient''

64 . We have already disapproved the said reasoning given by

the learned Appellate Authority. Still, it is relevant to carefully

read the said' prouiso on rvhich heary reliance is placed by

learned Appellate Authority and by Sri Dominic Fernandes'

during the course of hearing. The said prouiso, in no uncertain

terms, makes it clear that if location of immovable property is

outside India, the place of supply shall be the location of

recipient.

65.Wer,r,rilbefailinginourdutyifcontentionofthelearned

Senior Standing counsel for CBIC on another aspect of prouiso to

Section 12(3) of the IGST Act is not considered' Learned counsel

urged that if prouiso to Section 12(3) is read in the manner

\
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suggested by the petitioner, there u'i1l be no difference in result of

interpretation of the prouiso and Lu'o lines mentioned in the

statute before the prouiso and beiou' sub-section (3) i.tr., 'shali be

the location at which immovable property or boat or vessel, as

the case may be, is located or intended to be located'. The

aforesaid prouiso deals with a situation where immovable

property is outside India. In that eventuality, place of supply

sha1l be the location of the recipient.

66. The purpose of prouiso is considered b1' the Supreme Court

in several matters (see Sundaram Pillai (supra), Swadeshi

Match AB v. Securities and Exchange Board of I:ndialo and

Southern Petrochemical Industries Co. Ltd. v. .Electricity

Inspectot & ETIOl1. (See also statutory principles of

interpretation by Justice G.P. Singh 12th edition pagt: 2O8-2O91.

As per these judgments, by and large, a. prouiso serve s following

four different 1)urposes:

(i) Qualifying or excepting certain provisionr; from the
main enactment;

(ii) It may entirely change the ver5, conc()pt of the
intendment of the enactment by insisting on certain
mandatory conditions to be fulfilled in order to make
the enactment workable;

(iii) It rnay be so embedded in the Act itself as to become
an integral part of the enactment and thus acquire

'o lzoo+1 tt scc o+t
" 1zooz1 sCC 447
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the tenor and colour of the substantive enactment
itself; and

(i") It may be used merely to act as an optional addenda
to the enactment with the sole object of explaining the
real intendment of the statutory provision.

The aforesaid summary cannot hornever be taken as exhaustive

and ultimately a prouiso like any other enactment ought to be

construed upon its terms.

67 . The first arrd second purpose mentioned above squarely

covers prouiso to Section 12(31 of the IGST Act. It is

qualifying/excepting a situation from Section 12 of the IGST Act

which necessarily deals with a situation which happens within

India. Similarly, it changes the concept of intendment in cases

where location of irnmovable property is outside India. Thus, we

are of the opinion that even as per the aforesaid prouiso, the

location of recipient will be in Ma-ldives. The prouiso was inserted

with above mentioned purpose and its literal interpretation does

not make it redundalt or otiose.

68. In the peculiar factual backdrop of this case, admittedly the

location of immovable property i.e., ISLES is located in

Maldives/outside India. Hence, the place of supply shall

determine the 'location of recipient'. As analysed above, the place

of supply of services is at Addu, Maldives. The 'location of
---_t

I

i

i
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recipient' is already interpreted by us b1' holding th et as per

Section 2(14)(b), it u,ill be the 'fixed establishment' of rt:spondent

No.2 which rvil. be the location of recipient. Thus' even as per

the aforesaid prouiso to Section 12(3), lr'e are unable trl give our

stamp of appro.ral to the OIA passed by the Appellate Ar'rthority'

69. Section 13 of the IGST Act deals with place of supply ol

services where location of supply and recipient is outside India.

The relevalt portion reads as under:

"13. Place of supply of services where location of supplier
or location of recipient is outside India:

(1) The provisions of this section shall apply to del ermine
the place of supply of serwices u'here thc location of the
supplier of services or the location of the recipient of s;ervices

is outside India.

(2\

(3) The priace of supply of the following serice s shal. be the
location where the services are actually performed, narrtel

(a)

(b)

(a) The
relation

place of supply of services supp lied directlv in
to an immovable property including t;ervices

supplied i '-r this regard by experts and estate agenLs, supply
of accomrnodation by a hotel, inn, guest house, i:lub or
campsite, by '*.hatever name called, grant of rights to use
immovabk: property, services for carryin out or co-
ordination of construction work including that of arr;hitects
or interior decorators, shall be the place where the
immovabl.e property is located or intended to be located."

(trmphasis Supplied)
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70. As heading suggests, Section 13 of the IGST Act is a direct

and special provision which deals with a matter of this nature

where the place of supply of service (carrying out construction

work) and location of supplier and location of recipient is outside

the territory of India. The learned Appellate Authority although

referred about sheet anchor of argument of learned counsel for

the petitioner based on Section 13 of the IGST Act in para 7(ll ot

impugned order, did not deal with it any further. A plain reading

of Section 13 (4) makes it clear like cloudless sky that the 'place

of supply' in relation to an immovable property for carrying out

construction work shall be the place where the immovable

property is located. Section 13 is clear and unambiguous and

hence must be given effect to irrespective of its consequences. In

the peculiar facts of this case, since the supply of service and

Iocation of recipient and supplier is outside India, the question of

levy and collection of tax in the teeth of Section 9 of the CGST Act

or Section 5 of IGST Act does not arise. The said provisions can

be pressed into service only in cases of intra-state ald inter-state

supplies respectively. Hence, we are constrained to hold that the

learned Appellate Authority has ta-ken a view which no

reasonable man well-versed with the subject cal-t take upon

reading the relevant provisions of the Acts.
{

VF
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7I. So far as the argument relating to iiiing of 'zero rated

return'is concerned, suffice it to sa;..' thai argument must fail for

twin reasons: (j) the OIA in question is not based on this reason.

As per Consti:ution Bench judgment of the Supremt: Court in

Mohinder Singh Gill (supra), the validity of an order of statutory

authority is to be examined on the basis of reasons mentioned

therein and it calnot be supplemented by filing counter in the

Court. (ii) Itiling of an incorrect return r.r'i1l no I ,)perate as

'estoppel' in vier,r, of the judgment of the Supreme Court in

Jayaswal Neco Ltd. (supra).

72. Another argument faintly advanced by the leamed Senior

Standing counsel for CBIC rnas that the singular challenge in this

petition is to the OIA dated 16.07 .2022 and originz order of

advalce ruling dated 05.08.2021 is not called in question. We do

not find any force in this contention. The order of advzmce ruling

stood merged in the OIA in vierv of 'doctrine of merger'. Thus, if

order dated 05.08.202i (Annexure P-18) is not separatelSr

challenged, it,vi1l not cause any dent to the relief claimed.

73. In view of foregoing analysis, \,'e are unable to ccuntenance

OIA dated 16.07.2022. Resultantly, the said order and as a

,. _ __!q!q:quence, the merged order dated 05.08.202 1 are set aside.



The responcients shail reimburse the amount' ol GST' interest

and penalty (if an1') deposited by the petitioner to him in respect

oi construction servrces provided in Maldives as per contract

datedoB.0T.20l6withingodaysfromthedateofproductionof

copy of this order-

74. The Writ Petiticn is allowed. There sha1l be no order as to

costs. IV{iscellaneous appiicaticns pending' if any' shall stand

closed.
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DATED:0610812024

ORDER

WP.No.8405 of 2023

ALLOWING THE WRIT PETITION
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