1 W.P.(MD)NO.27289 OF 2022

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 10.06.2024
CORAM
THE HONOURABLE MR.JUSTICE G.R.SWAMINATHAN

W.P.(MD)Nos.27289 to 27291 of 2022 and
W.M.P.(MD)Nos.10497, 10499, 10504 of 2024 and
CONT.P.(MD)No0.856 of 2024 in
W.P.(MD)No.27291 of 2022

W.P.(MD)No0.27289 of 2022
S.Jeeva Kumar ... Petitioner
Vs.

The Commissioner,
Thoothukudi City Municipal Corporation,
Thoothukudi. ... Respondent

Prayer: Writ petition filed under Article 226 of the
Constitution of India, to issue a Writ of Mandamus, directing the
respondent to award the tender with regard to the enjoyment of the
leasehold right for running the shop Nos.2, 4, 5 and 8 situated in Muthu
Nagar Beach / Park, Thoothukudi on the basis of the tender process
which had been taken place on 25.07.2022 pursuant to the notification
dated 12.07.2022 issued by the respondent in Dinathanthi Tamil Daily
dated 14.07.2022 forthwith.

W.P.(MD)No0.27290 of 2022

C.Karthick ... Petitioner
Vs.

The Commissioner,
Thoothukudi City Municipal Corporation,
Thoothukudi. ... Respondent
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2 W.P.(MD)NO.27289 OF 2022

Prayer: Writ petition filed under Article 226 of the
Constitution of India, to issue a Writ of Mandamus, directing the
respondent to award the tender with regard to the enjoyment of the
leasehold right for running the shop Nos.7, 9 and 10 situated in Muthu
Nagar Beach / Park, Thoothukudi on the basis of the tender process
which had been taken place on 25.07.2022 pursuant to the notification
dated 12.07.2022 issued by the respondent in Dinathanthi Tamil Daily
dated 14.07.2022 forthwith.

W.P.(MD)No.27291 of 2022

N.C.Chairmapandi ... Petitioner
Vs.

The Commissioner,
Thoothukudi City Municipal Corporation,
Thoothukudi. ... Respondent

Prayer: Writ petition filed under Article 226 of the
Constitution of India, to issue a Writ of Mandamus, directing the
respondent to award the tender with regard to the enjoyment of the
leasehold right for running the shop Nos. 1 and 2 situated in Muthu
Nagar Beach / Park, Thoothukudi on the basis of the tender process
which had been taken place on 25.07.2022 pursuant to the notification
dated 12.07.2022 issued by the respondent in Dinathanthi Tamil Daily
dated 14.07.2022 forthwith.

CONT.P.(MD)No.856 of 2024

N.C.Chairmapandi ... Petitioner

https://lwww.mhc.tn.gov.in/judis
212



3 W.P.(MD)NO.27289 OF 2022

Vs.

The Commissioner,
Thoothukudi City Municipal Corporation,
Thoothukudi. ... Respondent

Prayer: Contempt petition filed under Section 11 of the
Contempt of Courts Act, to punish the respondent / contemnor for willful
deliberate disobedience of the order passed by this Court in W.P.
(MD)No0.27291 of 2022 dated 02.12.2022.

(In all W.Ps. & Cont.P)

For Petitioner : Mr.R.Anand

For Respondent ~ : Mr.Veerakathiravan,
Additional Advocate General,

assisted by,
Mr.N.Anandakumar.

* %k ok

COMMONORDER

Heard the learned counsel appearing for the writ petitioner and
the learned Additional Advocate General assisted by the learned
Standing counsel appearing for Thoothukudi City Municipal
Corporation.

2. The petitioners participated in the tender process floated by
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4 W.P.(MD)NO.27289 OF 2022

the respondent Corporation. Admittedly, they were the highest tenderers
for the petition mentioned shops. These writ petitions have been filed for
directing the respondents to allot the shops. During the pendency of these
writ petitions, the petitioners came to know that the tender process itself
was cancelled on 01.09.2022. That led to the institution of contempt
proceedings. When the matter came up for hearing on the last occasion, |

made it clear that the main writ petitions will be taken up for disposal.

3. The learned counsel appearing for the petitioners reiterated
all the contentions set out in the affidavits filed in support of the writ
petitions. He drew my attention to quite a few case laws and called upon

this Court to grant relief as prayed for.

4. The respondent Corporation has filed a detailed counter
affidavit. The prime argument of the learned Additional Advocate
General appearing for the respondents is that though the petitioners have
turned out to be the highest bidders, no right as such has accrued in their
favour. The tender process took place during the year 2022. During the
relevant time, the provisions of the Coimbatore City Municipal

Corporation Act were applicable. He drew my attention to Sections 23
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5 W.P.(MD)NO.27289 OF 2022

and 95 and Schedule X of the Act. The learned Additional Advocate
General contended that final call must be taken by the democratically
elected Council. Merely because the petitioners have turned out to be the
highest bidders, that would not by itself confer any right on them. The
Council took a decision that the shops in question must be allotted to
those hailing from economically weaker sections such as transgenders,
widows etc. This is in fulfilment of the statutory obligation laid down in
Section 511-B of the Act. My attention was drawn to the decisions
reported in (2017) 4 SCC 243 (HUDA V. Orchid Infrastructure
Developers (P) Ltd.,), (1996) 4 SCC 208 (Laxmikant and Others V.
Satyawan and Others) and (1982) 2 SCC 365 (State of Uttar Pradesh
and Others V. Vijay Bahadur Singh and Others). He called upon this

Court to dismiss the writ petitions.

5. I carefully considered the rival contentions and went through

the materials on record.

6. Resolution was passed by the Council conducted by the City
Municipal Corporation on 29.07.2022. The order was passed by the

Commissioner of the Corporation returning EMD paid by the petitioners
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notice dated 01.09.2022. The notice issued by the Commissioner

reads as follows:-

i1
1-

R

https://www.mhc.tn.gov.in/judis
6/12

£ BAno 1630 2072 Ty enpondl

. e (1,00 2032
Sl

Queaile  apblgiadkpiapinell - grgeydony  aepeamldl
Mt poarpfiLfpden & hpmed oLfoey
m&un‘i‘u& LS ST W T H.HL,vIJ'M
2507032 i el ol pnal
Eampiu L p- wmeimdgen Dnfuy Gunss mig
Qadnnanlm - Dpmnodunm,

wrimar  [Fuememm Shmenb w178 prea 2 R07.2022

phAsdmy el Ao UL (ipRainmT SRS H.I‘!.mmﬂﬁ.l findhg

BTk SLL AR ) sesshaiun (dm 10 se mmbg 25.07.2022 S 7o wemgh

grfalupeed Camn's e’ (B Qpmo iy fvd Cang ITH&!_‘.LIE,H:I peiteunm s Hmeadli: ani@uan

are gifend . ghisheeeled spiny uemo 445 oefl el

gudeiaerfiamiad pdaflmodi ,:g,mmmui' Sintmamin  Snkniuce g Eln;lll-lf

el glenaloddlantien gl funds ul e g @il [ 2 flus ng@ﬂlﬁl
FoRUrs s s Qo Qusml [ wmssm 8 de Sumgr s sl gl

urtmanid snggh wneden ShorardSd, Gemuy Buspi Qamihmes
ety radfeded Cefldlds uiSun  sEbabedr whps  OuesEGanate
Sl Sl prapmead ALpsmp sl semeganr Godiy  seosomarsl
sy priafmadgh uRihseligh ciguemned, giuse spgru g Sungmrmam
Flfurs Serpidugn waefil, oo Symmallsd, sosraihs medRuensds, digsasdr,
Sosimmaad, DaalsrBaaid Boka sefaeme gmuns Hebdilom g E0umisefir
eriey grfdem Cusufded dgurs sousd GRESH Goieph amads Bgmi
frendeess  Gopfasdm  gmens  GUGUEa  wudoietd  chm Gl
Eierafikainel Guine.

grgmiey  wTpemLsl  umadipbdht, Guoioy  Guimdr ek
Qerirds s genemd; CUEMIEE, ELAT PALLET ALESMT Wisr mel mee. | aems
Qegpiaiea’s &may ooy GBEmmm @ 00,000/- Asses umqGnmme fmiy e
muksuPdng  Cogrd  aspGumen  Ouipslendmanerer  glush  oFfss
Cafufliminsfpding.

Eumering 31,00,000/-danar AR
@Wm mefm. 248634 pnein22.00.2022 )

(st

g, N.C. Cofulureimg,

47, grlun gy Lod,

ENEHIMES- e dnandasal




7 W.P.(MD)NO.27289 OF 2022

There is some controversy as to when this order was passed. The learned
Additional Advocate General contended that the order was
communicated by way of registered post and was returned with an
endorsement “refused”. The petitioners' counsel on the other hand would
contend that when the writ petitions were listed for admission, a copy of

the same was placed before the Court.

7. One need not harp on technicalities. It is true that the writ
petitions were filed in the nature of Writ of Mandamus. Since the entire
facts have been placed, the writ Court can very well go into the merits of
the matter. The question that calls for consideration is whether the
Council was justified in cancelling the tender process. If the cancellation

was vitiated by arbitrariness, the writ Court is obliged to intervene.

8. The case on hand pertains to allotment and leasing of shops.
Interestingly, an occupant by name Baskaran filed W.P.(MD)No.15928
of 2022 seeking extension of his leasehold right for three more years.
The writ petition was opposed by the respondent Corporation and it was

disposed of by directing the Corporation to videograph the entire auction
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8 W.P.(MD)NO.27289 OF 2022

process. | also made it clear that no individual will be denied the tender
scheduled. Be that as it may, the petitioner's counsel had to move this
Court for obtaining tender schedule. W.P.(MD)Nos.16412, 16413 and
16414 of 2022 were filed for receiving tender applications and for
issuance of tender schedule. When the matter was taken up for disposal
on 25.07.2022, the writ petitions were disposed of by permitting the
petitioners to take photo copies of the tender schedule and dropping the
same in the drop box at 3.45 p.m. on 25.07.2022. The Corporation was
directed to extend time to drop the filled-in applications up to 3.45 pm on
25.07.2022. The petitioners turned out to be the highest tenderers. It is
true that on 29.07.2022, the Council convened and it was decided to
cancel the tender applications. It is relevant to note here that the tender
notification was issued on 12.07.2022. During the period between
12.07.2022 and 29.07.2022, this Court was seized of the matter. On both
the occasions, this Court was not informed that there was no change in
the policy. The tender notification dated 12.07.2022 was issued in terms
of the Council resolution dated 08.04.2022. Hence the tender process has
to be finalised only in terms of the said resolution dated 08.04.2022.
When the matter was placed for confirmation, the scope of discussion

was limited. The Council was expected to see whether the persons were
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9 W.P.(MD)NO.27289 OF 2022

the highest bidders. Of course, if there were any other vitiating factors,
then certainly the Council could intervene. When there was no vitiating
factor, citing policy change, the confirmation be denied. My attention is
drawn to the decision of the Hon'ble Supreme Court reported in (2003) 5
SCC 437 (Union of India V. International Trading Co.). The Hon'ble
Supreme Court in paragraph No.15 of the said decision held as follows:-

“15. While the discretion to change the policy in
exercise of the executive power, when not trammelled by
any statute or rule is wide enough, what is imperative and
implicit in terms of Article 14 is that a change in policy
must be made fairly and should not give impression that it
was so done arbitrarily on by any ulterior criteria. The wide
sweep of Article 14 and the requirement of every State
action qualifying for its wvalidity on this touchstone
irrespective of the field of activity of the State is an
accepted tenet. The basic requirement of Article 14 is
fairness in action by the state, and non-arbitrariness in
essence and substance is the heart beat of fair play. Actions
are amenable, in the panorama of judicial review only to the
extent that the State must act validly for a discernible
reasons, not whimsically for any ulterior purpose. The
meaning and true import and concept of arbitrariness is
more easily visualized than precisely defined. A question
whether the impugned action is arbitrary or not is to be

ultimately answered on the facts and circumstances of a

https://lwww.mhc.tn.gov.in/judis
9/12




10 W.P.(MD)NO.27289 OF 2022

given case. A basic and obvious test to apply in such cases
is to see whether there is any discernible principle emerging
from the impugned action and if so, does it really satisfy the

test of reasonableness.”

9. My attention is also drawn to the decision of the Hon'ble
Division Bench reported in 2010 SCC OnLine Mad 3302 (A.R.Safiullah
V. The Managing Director), the order dated 13.02.2023 made in
W.P.No.15075 of 2010 and the recent decision of the Hon'ble Supreme
Court in 2024 SCC OnLine SC 244 (Travancore Devaswom Board V.
Ayyappa Spices and Others). They make it clear that in matters relating
to confirmation of tender, this Court will have to play only a limited role.
But if the cancellation is vitiated by any arbitrariness, then certainly the
writ Court can intervene in exercise of judicial review. Rules of the game
should not be changed after the game has started. Having floated the
tender process, it was not open to the Corporation to refuse confirmation
by announcing change of policy. A participant in a tender may not have a
vested right to seek confirmation of his offer. But he can legitimately
expect and insist that the norms that obtained at the time of floating the
tender should be applied. Arbitrary policy departures are impermissible.

I hold that the impugned notice dated 01.09.2022 issued by the
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11 W.P.(MD)NO.27289 OF 2022

Commissioner of Municipal Corporation based on the resolution No.174
dated 29.07.2022 passed by the Commissioner of Municipal Corporation
cancelling the tender process is patently vitiated by arbitrariness. It is set
aside. These writ petitions stand allowed. No costs. Consequently,

connected miscellaneous petitions are closed.

10. In view of the order passed in W.P.(MD)No0s.27289 to

27291 0f 2022, Cont.P.(MD)No0.856 of 2024 is closed.

10.06.2024

NCC : Yes / No
Index : Yes / No

Internet : Yes/ No
PMU

Note : Issue order copy on 30.07.2024.

To:

The Commissioner,
Thoothukudi City Municipal Corporation,
Thoothukudi.
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12 W.P.(MD)NO.27289 OF 2022

G.R.SWAMINATHAN,J.

PMU

W.P.(MD)Nos.27289 to 27291 of 2022

10.06.2024
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