Crl.O.P(MD).No.12953 of 2020

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved On : 29.02.2024
Pronounced On : 15.07.2024

CORAM
THE HONOURABLE MR.JUSTICE K. K.RAMAKRISHNAN
Crl.O.P(MD).No0.12953 of 2020

and
Crl.M.P(MD). No.5907 of 2020

1. M.P.Udayakumar,
2. C.Pragalathan ... Petitioners/Accused No.1 and 2
Vs.

1. The Inspector of Police,
K.K.Nagar Police Station,

K.K.Nagar,
Tiruchirappalli-620 021 ... I** Respondent/Complainant
2. S.A. Xavier ... 2" Respondent/Defacto Complainant

3. The District Revenue Officer,
Tiruchirappalli.
(R3 is suo motu impleaded as per Order of the Court dated 23.11.2023
in Crl.0.P(MD).No.12953 0f 2020 by K.K.R.K.,J.)

PRAYER: Criminal Original Petition has been filed under Section 482 of
Cr.P.C., to call for the records pertaining to the FIR in Crime No0.833 of 2020 on
the file of the 1* respondent police dated 26.09.2020 and quash the same as
illegal.
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Crl.O.P(MD).No.12953 of 2020

For Petitioners : Mr.B.Jameel Arasu
For Respondents : Mr.J.Ravindran,
Additional Advocate General,
assist by Mr.M.Muthumanickam
Government Advocate(Crl.Side)
for R1 & R3

: Mr.K.R.Laxman for R2

ORDER

The Petitioners are accused Nos.1 and 2 in Crime No.833 of 2020 on the
file of the first respondent police. They filed this petition to quash the FIR in

Crime No.833 of 2020 registered against them.

2.The petitioners claimed their ownership through the civil degree
obtained by them in O.S.No.683 of 2010. According to the petitioners, the
property belonged to one Arumugam Ambalakarar. He sold the same to the
petitioners' grandfather namely, Munusamy Naidu in the year 1917. Thereafter,
their families were enjoying the property. That being the situation, they came to
know that the Government of Tamil Nadu acquired the said land in the year
1965. As per the Land Acquisition Act 1894, the land was acquired for the

construction of Periyar E.V.R. Government College. During the course of the
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Crl.O.P(MD).No.12953 of 2020

said acquisition proceedings, notice has not been served and hence, they filed a
suit in O.S.No.683 of 2010 seeking declaration and injunction. The said suit was
entertained by the II Additional District Munsif Court, Trichy, and ex-parte
degree was granted. In the ex-parte degree, declaration of the title and injunction
restraining the Government to interfere in the suit scheduled property was
granted. On the basis of that, they filed a writ petition before this Court for grant
of mutation in the revenue records. In the said proceedings, the writ Court also
allowed the said writ petition issuing a direction to consider granting of patta on
the basis of the Civil Court degree. That being the situation, the de-facto
complainant, who is the owner of the adjacent land obstructed the pathway
meant for the said petitioners' land in S.Nos.115/2 and 115/3 and T.S.No.2/1 and
2/2. Hence, there was an allegation against the petitioners that they criminally
trespassed into the land of the de-facto complainant and damaged the gate in the
pathway put up by the second respondent. Hence, he made a complaint before
the first respondent Police and the first respondent Police registered a case in
Crime No0.833 of 2020 for the offence under Sections 447, 294(b), 427 and

506(1) of IPC. To quash the same, the petitioners filed the present petition.

1
https://www.mhc%rg]ov.in/judis



Crl.O.P(MD).No.12953 of 2020

3.The learned counsel appearing for the petitioners made the following

submissions:-

3.1.According to the petitioners, they got the civil degree and they are
entitled to possession of the property and the pathway meant for the 20 feet in
T.S.No.6. The said pathway is a common pathway and the defacto complainant
has no locus standi and the petitioner has not committed any offences as alleged
by the prosecution and hence, he seeks for the quashment of proceedings in

Crime No.833 0f 2020.

4.The learned counsel appearing for the second respondent/defacto
complainant submitted that the petitioners claimed the title over the acquired
property for the construction of the Periyar E.V.R. Government College, Trichy.
In the said circumstances, he claimed the title over the Government acquired
property and to substantiate the same, he produced the Government Order in
G.0O.(NS) No.1330, Education and Public Health Department, dated 17.07.1965
relating to the land acquisition. This Court, on perusal of the said order, suo
moto impleaded the District Revenue Officer, Tiruchirappalli, as the third

respondent to verify the same and submit the report. The District Revenue
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Crl.O.P(MD).No.12953 of 2020

Officer, Tiruchirappalli, verified the same and submitted detailed report through
the learned Additional Advocate General that the property in S.No.115/2, 115/3
and 116/2 at Kottappattu Village, Tiruchirappalli Taluk, the ownership of which
was claimed by the petitioners was acquired and the compensation amount, due
to the dispute between the landowners, was deposited in the competent Court
and the ex-parte decree, obtained is not at all legally maintainable before the trial
court and in all the revenue records, it is noted as “acquired property” and the
original owner is not the owner of the properties. The property is the
Government-Inam land and no person is entitled to execute any title deed to
anybody and with the active collusion with some of the officials, the
corresponding survey number in the town survey number has been manipulated
and forged and claimed the title over the properties. After the inquiry, the person,
who is involved in the said manipulation of the town survey numbers has been
suspended. The wrong entry, false entry and forged entry made in the town
survey number also was deleted. He also has taken steps to take action against
the persons responsible for leaving the case ex-parte including the Government
Advocate representing the State. The learned counsel thereafter, submitted that
the enquiry about the acquiring of the land is not necessary to decide in this

quash petition. This court has no jurisdiction to widen the scope of the case.
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5.At this stage, the learned Additional Public Prosecutor on instructions,
submitted that the case was closed. In the closure report, it is stated that the case
was closed as “Mistake of Fact”. In the said circumstances, on the basis of this
report, the learned counsel appearing for the petitioners submitted that no further

adjudication is necessary in this case.

6.0n the other hand, the learned counsel appearing for the defacto
complainant submitted that the closure report was filed with an intention to
allow the petitioners to escape from all the above illegality committed by them in
grabbing the Government acquired land and hence, this Court is entitled to
exercise the power under 482 of Cr.P.C., to meet the ends of justice to set aside
the said report and also find out, who are all the persons involved in the illegal
occupation of the Government land and the manipulation of the forged records in

the Town survey records.

7.The learned Additional Advocate General assisted by the learned
Government Advocate (Crl. Side) also stated that the State Government has also

taken steps to safeguard the Government acquired land.
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8.The learned Government Advocate (Crl. Side) reiterated the submission

of the learned Additional Advocate General.

9.This Court considered the rival submission made on either side and
perused the records and also the impugned FIR and the written statement filed by

the third respondent/District Revenue Officer, Tiruchirappalli.

10.Even though the petitioners have filed this quash petition claiming right
over the property in S.No.115/2, 115/3 and 116/2 at Kottappattu Village,
Tiruchirappalli Taluk, they have not disclosed the source of title. Subsequent to
the submission of the defacto complainant that the above survey numbers are
Government land, they have filed documents and the decree in O.S.No0.683 of

2010.

11.The above said survey lands are acquired for the construction of the
Thanthai Periyar Womens College, Trichy, Thanthai Periyar, the president of the
Dravidar Kalagam had deposited Rs.50,000/- to acquire the government land for
the upliftment of women. Therefore, the Government acquired the land and

compensation also was deposited. The said procedure took place as early as in
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Crl.O.P(MD).No.12953 of 2020

the year 1970. Thereafter, the land was entrusted to the Dravidar Kalagam. After
the completion of the land acquisition proceedings, a well planned conspiracy
was hatched and executed to grab the said valuable land by filing the suit in
0.S.No.683 of 2010 with prayer to declare the acquisition proceeding null and
void and consequential injunction. The suit itself is not maintainable. Any suit
for declaration of the land acquisition proceedings is not only barred under the
land acquisition Act and also against the law laid down by the Hon'ble Supreme

Court reported in 1995 4 SCC 229, 1997 11 SCC 250.

12.From the above law laid down by the Hon'ble Supreme Court, the civil
Court has no jurisdiction to entertain the validity of the notification. There is
total bar under Section 9 of C.P.C. Once land acquisition proceedings were
initiated and possession was taken and the same was utilized, the property
becomes Government property. It is relevant to extract the following materials
documents of the land acquisition proceeding to show legal compliance of the

procedure:
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Crl.O.P.(MD).No.12953 of 2020

Office Note
Sub:Land Acquisition-Tiruchy Taluk=Kottapattu village. Acquisition for the
construction of Women's arts and science college at Tiruchirappalli- regarding

Submitted:

Sri.E.V.Ramasamy, President of the College Committee, Periyar Mension
Puthur, Trichy applied for the requsition of the following lands in Tirichy Taluk
“for establishing a women's Arts and science College at Trichy”.

Name of Village: Kottapattu

S.F.No. Classification Regd. Extent.  Extent proposed
for acquisition
36/1 Govt. dry 8.97 8.97
115/1 Karnam Service 15.10 15.10
Inam Drv.
11572 -do- 2.69 2.69
115/3 -do- 1.81 1.81
Total 28.57

A topo sketch showing the lands applied for by the President is available
at page 139 of Tiruchy R.D.O's office D.Dis.36439/63 d 28.07.64 (put up).

Draft notification under Section 4 (2) of the L.A., Act under ordinary
provision was submitted to Government in respect of S.F.36/1 and 115/1 as there
are structures on them. In respect of S.F.No.115/2 and 115/3 Draft notification

and Draft Declaration were submitted to Government invoking urgency
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Crl.O.P.(MD).No.12953 of 2020

provisions of the L.A., Act in this office ROC.4.83426/63 dated 04.06.64. the
Government in their memo No.65045/E..04.64=2 education dated 14.07.64 have
informed that no action has been taken on the L.A., proposals of Madras has not
gratned affiliation for the opening of the Arts and science College for women at
Trichy by the College Committee, Peiryar mansion, Puthur, Trichy for the
academic year 1964/65. this office file D.Dis.83426/63 dated 17.07.64 and
Trichy Revenue Divisional Officer's office D.Dis.36439/63 dated 28.07.64 are

submitted for favour of collector's perusal, as ordered.
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In the said circumstances, filing of suit and obtaining a decree of declaration of
title clearly proved that there is a well planned and well executed conspiracy to

grab the Government land.

13.All the above facts are known to the investigating agency. In spite of
that, the investigating officer closed the case as mistake of fact. When serious
allegation about the fraudulent transaction over the Government valuable lands
through the report of the high level revenue officials namely, DRO, has been
made, this Court is not satisfied with the closure report filed by the investigating
officer which creates suspicion in the mind of this Court. Apart from that, there
is allegation against the defacto complainant also that he falsely claimed title
over the Government pathway showing the difference of measurement in the
schedule of properties in their sale deed. The same was also not investigated by
the investigating officer. The above act shows callous attitude of investigating
officer to file final report before the Court during the pendency of the leaving of
the case and it further shows bias on the part of the investigating officer.
Therefore, considering the extraordinary circumstances, in the interest of justice,
more particularly, that the land was acquired for the upliftment of women welfare

through Dravidar Kalagam, founded by the well known Social Leader, Thanthai
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Periyar, this Court exercises its inherent power to order further investigation by a

senior level officer, which is fortified by the judgment of the Hon'ble Supreme

Crl.O.P(MD).No.12953 of 2020

Court reported in 2021 11 SCC 804 and 2013 5 SCC 762.
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Where the investigation ex facie is unfair,
tainted, mala fide and smacks of foul play, the courts
would set aside such an investigation and direct fresh
or de novo investigation and, if necessary, even by
another independent investigating agency. As already
noticed, this is a power of wide plenitude and,
therefore, has to be exercised sparingly. The principle
of the rarest of rare cases would squarely apply to
such cases. Unless the unfairness of the investigation
is such that it pricks the judicial conscience of the
court, the court should be reluctant to interfere in
such matters to the extent of quashing an investigation
and directing a ‘‘fresh investigation”.

The superior courts are even vested with the
power of transferring investigation from one agency
to another, provided the ends of justice so demand
such action. Of course, it is also a settled principle
that this power has to be exercised by the superior
courts very sparingly and with great circumspection.

44. We have deliberated at some length on the
issue that the powers of the High Court under Section
482 of the Code do not control or limit, directly or
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impliedly, the width of the power of the Magistrate
under Section 228 of the Code. Wherever a charge-
sheet has been submitted to the court, even this Court
ordinarily would not reopen the investigation,
especially by entrusting the same to a specialised
agency. It can safely be stated and concluded that in
an appropriate case, when the Court feels that the
investigation by the police authorities is not in the
proper direction and that in order to do complete
justice and where the facts of the case demand, it is
always open to the Court to hand over the
investigation to a specialised agency.

10. The police has the primary duty to
investigate on receiving report of the commission of a
cognizable offence. This is a statutory duty under the
Code of Criminal Procedure, 1973 apart from being a
constitutional obligation to ensure that peace is
maintained in the society and the rule of law is upheld
and applied. To say that further investigation was not
possible as the informant had not supplied adequate
materials to investigate, to our mind, is a preposterous
statement, coming from the police.

Once the conscience of the court is satisfied,
from the materials on record, that the police has not
investigated properly or apparently is remiss in the

investigation, the court has a bounden constitutional

23/31
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obligation to ensure that the investigation is
conducted in accordance with law. If the court gives
any directions for that purpose within the contours of
the law, it cannot amount to interference with
investigation. A fair investigation is, but a necessary
concomitant of Articles 14 and 21 of the Constitution
of India and this Court has the bounden obligation to
ensure adherence by the police.

In the rare and compelling circumstances
referred to above, the superior courts may monitor an
investigation to ensure that the investigating agency
conducts the investigation in a free, fair and time-

bound manner without any external interference.”

14.Apart from that, the conduct of the investigating officer has to be
enquired into. The Hon'ble Supreme Court has reiterated such action to be taken
against the investigating officer, who has conducted defective investigation.
Therefore, this Court directs the Commissioner of Police, Tiruchirappalli, to
issue summons to the investigating officer and enquire about the closure report
filed without conducting proper investigation on the fraudulent transfer of the
Government valuable lands as revealed from the report of the DRO, as per the

law laid down by the Hon'ble Supreme Court in the following cases:

24/31
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23.1. State of Gujarat v. Kishanbhai, (2014) 5
SCC 108:

“23....... Each erring officer must suffer the
consequences of his lapse, by appropriate
departmental action, whenever called for. Taking into
consideration the seriousness of the matter, the official
concerned may be withdrawn from investigative
responsibilities, ~ permanently  or  temporarily,
depending purely on his culpability. We also feel
compelled to require the adoption of some
indispensable measures, which may reduce the malady
suffered by parties on both sides of criminal litigation.
Accordingly, we direct the Home Department of every
State Government to formulate a procedure for taking
action against all erring investigating/prosecuting
officials/officers. All such erring officials/officers
identified, as responsible for failure of a prosecution
case, on account of sheer negligence or because of
culpable lapses, must suffer departmental action. The
above mechanism formulated would infuse seriousness
in the performance of investigating and prosecuting
duties, and would ensure that investigation and
prosecution are purposeful and decisive. The instant
direction shall also be given effect to within 6 months.

24.A4 copy of the instant judgment shall be
transmitted by the Registry of this Court, to the Home

25/31
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Secretaries of all State Governments and Union
Territories, within one week. All the Home Secretaries
concerned, shall ensure compliance with the directions
recorded above. The records of consideration, in
compliance with the above direction, shall be
maintained.”

23.2. In Bharati Tamang v. Union of India,
(2013) 15 SCC 578:

“When deficiency in investigation or prosecution is
visible or can be perceived by lifting the veil that
hereby tried to hide the realities, the Court should deal
with the same with the iron hand appropriately within

b

the framework of law.’

(3) Dayal Singh v. State of Uttaranchal, (2012)
8 SCC 263: “47.5. We hold, declare and direct that it
shall be appropriate exercise of jurisdiction as well as
ensuring just and fair investigation and trial that
courts return a specific finding in such cases, upon
recording of reasons as to deliberate dereliction of
duty, designedly defective investigation, intentional
acts of omission and commission prejudicial to the
case of the prosecution, in breach of professional
standards and investigative requirements of law,

during the course of the investigation by the
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investigating agency, expert witnesses and even the
witnesses cited by the prosecution. Further, the courts
would be fully justified in directing the disciplinary
authorities to take appropriate disciplinary or other
action in accordance with law, whether such officer,
expert or employee witness, is in service or has since

retired.”

15.After that enquiry, if the Commissioner found fault with the
investigating officer, he is directed to take necessary disciplinary action and also

the appropriate legal action against him.

16.Thiru.E.V.RAMASAMY, was called as “Thanthai Periyar” and he was
called as Social Reformer of the backward community. He also is called as
“Vaikkam Veerar”. Dravidar Kalagam was founded by him. One of the main
object of the Dravidar Kalagam was to uplift the women and empowerment of
the women. To achieve the same, Educational institution namely, schools and
college exclusively for women were established by him. One such noble action
was establishment of the women college in Trichy. Thiru.E.V.R. contributed
Rs.50,000/- for acquiring the land for the construction of the said college, in the

year 1965. Thereafter, then Chief Minister, then Government, accepted the said

27/31
https://www.mhc.tr?.é%v.in/judis



Crl.O.P(MD).No.12953 of 2020

amount and acquired the land for the construction of the college after following
the procedure stated in the land acquisition Act and deposited the award amount
and taken the possession of the property and entrusted with the college authority.
The said land worth Crores as on date has been swindled by the gang of land
grabbers with active connivance of various Government authorities and the
former Government pleader of Trichy. The said act is not only condemnable and
also sad state of affairs of the Government. Even in this type of the fraudulent
transaction, inaction on the part of the police department, is highly reprehensible
and therefore, this Court is compelled to dispose this criminal original petition

with certain directions.

17. Accordingly, this Criminal Original Petition is disposed of in the
following terms:-

17.1.The negative report filed by the investigating officer in Crime No.833
of 2020 on the file of the 1% respondent police dated 26.09.2020, is hereby set
aside.

17.2.The Commissioner of the Police is directed to appoint suitable senior
level investigating officer to conduct the investigation and file the final report

before the Court and newly appointed investigating officer shall conduct the

28/31
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investigation relating to the forgery of the revenue records in the town survey
numbers as found by the DRO, apart from considering the allegation of
damaging of the property of the defacto complainant and the allegation of the
petitioner that the defacto complainant fraudulently made a claim over the
Government property.

17.3.The said investigation shall be completed within a period of three
months from the date of receipt of a copy of this order.

17.4.The petitioner is at liberty to challenge the out come of the further
investigation.

Consequently, the connected criminal miscellaneous petition is closed.

15.07.2024

NCC :Yes/No
Index : Yes/No
Internet: Yes/No
vsg
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To

1. The Inspector of Police,
K.K.Nagar Police Station,
K.K.Nagar, Tiruchirappalli-620 021

2. The District Revenue Officer,
Tiruchirappalli.

3. The Additional Public Prosecutor,
Madurai Bench of Madras High Court, Madurai.
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K.K.RAMAKRISHNAN, J.

vsg

Crl.O.P(MD).No.12953 of 2020

and
Crl.M.P(MD). No.5907 of 2020

15.07.2024



