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PRAYER : Appeal Suit is filed under Section 96 of Civil Procedure Code r/w. 

Order 41 Rule 1 and 2 of C.P.C., to set aside the judgment dated 29.09.2022 

made in O.S.No.19 of 2019 on the file of the learned Principal District Judge, 

Karur. 

  For Appellant : Mr.S.Vijayakumar
  For Mr.V.Meenakshi Sundaram

  For Respondent : Mr.K.Suresh

                JUDGMENT

This Appeal Suit has been filed as against the judgment and decree dated 

29.09.2022 passed in O.S.No.19 of 2019, on the file of the learned Principal 

District Judge, Karur, whereby partly allowing the suit for specific performance 
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of  agreement  of  sale  dated  25.01.2017,  by negating  the  plaintiff's  claim for 

specific performance of contract in respect of the plaint schedule property in 

favor of the plaintiff. 

2.On the other hand, the alternate relief, which has been sought for by the 

plaintiff in the above said suit seeking to direct the defendant to pay a sum of 

Rs.16,31,500/-  with  subsequent  interest  at  a  rate  of  12% per  annum and to 

create the charge over the plaint schedule property for a sum of the aforesaid 

amount with subsequent interest at a rate of 12% per annum, came to be partly 

allowed with the cost of the suit, by directing the defendant to pay a sum of Rs.

13,00,000/-  with subsequent  interest  at  a rate of  7.5% from the date  of sale 

agreement, that is, 25.01.2017 till the date of decree and at a rate of 6% interest 

after the date of decree till the date of realisation, thereby creating a charge over 

the plaint schedule property for the said amount. 

3.The defendant is the appellant herein and the plaintiff is the respondent 

herein.  For  the  sake  of  convenience,  the  parties  are  referred  to  as  per  their 

ranking in the original suit. 
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4.Case of the plaintiff in brief:-

The defendant is the absolute owner in possession and title of the plaint 

schedule property. The defendant met the plaintiff and offered to sell the plaint 

schedule property to the plaintiff and the plaintiff also agreed to purchase the 

same from the defendant. Accordingly, on 25.01.2017, the defendant executed a 

registered agreement of sale in favor of the plaintiff, agreeing to sell the plaint 

schedule property for a sale price of Rs.14,00,000/- and on the date of the said 

agreement  itself,  the  plaintiff  paid  a  major  portion  of  consideration  i.e.,  an 

amount of Rs.13,00,000/- as an advance to the defendant, as recited in the said 

agreement of sale. The defendant also agreed to execute sale deed in favor of 

the plaintiff in respect of the plaint schedule property within 2 years i.e., within 

24.01.2019 on receiving the balance sale consideration of Rs.1,00,000/- from 

the  plaintiff.  As  per  the  terms  and  conditions  of  the  sale  agreement,  the 

defendant agreed to execute the sale deed in favor of the plaintiff at his cost. 

The defendant also agreed to measure out his property before execution of the 

sale deed. The said sale agreement was duly stamped, executed and attested 

according to  law. As such,  the defendant  is  liable  to execute  the sale  deed, 

receiving  the  balance  sale  amount  of  Rs.1,00,000/-  from the  plaintiff  on  or 

before 24.01.2019. The plaintiff had always been ready and willing to perform 

his  part  of  contract  of  the  said  agreement  by  paying  the  balance  sale 
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consideration of Rs.1,00,000/- to the defendant and complete the sale deed at 

his  cost.  Though  the  plaintiff  expressed  his  willingness  and  readiness  to 

perform his part of contract of sale agreement by paying the balance sale price 

amount  of  Rs.1,00,000/-  to  the  defendant  and required  him to  complete  the 

execution and registration of the sale deed, the defendant had been willingly 

and  wantonly  evading  the  execution  of  the  said  sale  deed  on  receiving  the 

balance sale price, giving lame excuses. As the balance sale consideration is 

very meager, the plaintiff has always been ready to give the said amount to the 

defendant in terms of the said sale agreement, as time is essence of contract. 

Hence, the plaintiff  caused a legal  notice dated 13.12.2018 to the defendant 

calling  upon  him to  execute  the  sale  deed  on  19.12.2018  in  his  favour  by 

receiving the balance sale consideration. The defendant on receiving the said 

legal notice on 16.12.2018 did not come forward either to execute the sale deed 

by receiving balance consideration or to reply the said legal notice. Hence, this 

suit. 

5.The case of the defendant in brief:- 

The defendant specifically denied the nature of transaction in the alleged 

agreement of sale and it is the specific case of the defendant that on 10.09.2013, 

the defendant borrowed a sum of Rs.10,00,000/- from the very same plaintiff 
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and  executed  a  registered  mortgage  deed  on  10.09.2013  and  the  same  was 

registered in Krishnapuram Sub-Registrar Office. Further, it was contended by 

the defendant that even after repayment of Rs.9,00,000/- towards principal and 

Rs.12,00,000/- towards interest, the plaintiff out of his greed demanded more 

amount  and  threatened  and  compelled  the  defendant  and  out  of  which 

compulsion, he executed the alleged sale agreement dated 25.01.2017 in favour 

of the plaintiff. The suit sale agreement is not intended for sale purpose, but it 

is  only a loan transaction.  So, the agreement  is  not  enforceable  in law. The 

defendant  specifically  pleaded that  the  alleged sale  agreement  was executed 

under compulsion and the same was not intended as a sale agreement in actual 

terms. That apart, it was also contended that it is only a collateral security for 

the loan transaction with the plaintiff. 

6.On the basis of the aforesaid pleadings, the following issues have been 

framed by the learned Trial Court:-

“1.Whether  the  suit  sale  agreement  is  genuine?  Legally  

enforceable? Executed with passage of consideration? 

2.Whether the plaintiff had always been ready and willing to  

perform the essential terms of the sale agreement which are to be  

performed by him ? 

3.Whether  the  plaintiff  is  entitled  to  the  relief  of  specific  

performance of agreement of sale ? 
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4.Whether  the  plaintiff  is  entitled  for  the  alternate  relief  

sought  by  him  for  payment  of  a  sum  of  Rs.16,31,500/-  with  

subsequent interest by the defendant in case of failure by creating a  

charge over the suit schedule property for the aforesaid amount and  

for cost ? 

5.Other reliefs to which the plaintiff is entitled to ?” 

7.After framing issues, the plaintiff was examined as P.W.1. The attester 

to the suit sale agreement,  namely, Karuppasamy, the uncle of the defendant 

was  examined  as  P.W.2  and  the  document  writer,  namely,  Yathirajan  was 

examined as P.W.3. On the side of the defendant, the defendant was examined 

as D.W.1. Four documents were marked on the side of the plaintiff  and two 

documents were marked on the side of the defendant. 

8.On considering the oral and documentary evidence and the arguments 

put forth by the respective parties, the learned Trial Court partly allowed the 

suit  by  negating  the  relief  of  specific  performance,  but  by  decreeing  the 

alternate relief of refund of advance amount with interest thereby, creating a 

charge on the plaint schedule property. 

9.Challenging  the  same,  the  defendant/appellant  has  filed  this  Appeal 

Suit in A.S.(MD)No.166 of 2023. 
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10.The learned  counsel  appearing  for  the  appellant  submitted  that  the 

alleged sale agreement dated 25.01.2017, which is a registered document was 

not actually intended as a sale agreement and it is only a collateral security for 

the loan transaction. He further submitted that, when the defendant asserts that 

there was a different transaction altogether and what is recorded in the suit sale 

agreement  was  intended  to  be  of  no  consequence  whatever,  for  the  said 

purpose, oral evidence is admissible to show that the alleged sale agreement 

executed  in  favour  of  the  plaintiff  was  never  intended  to  operate  as  a  sale 

agreement, but that was some other agreement altogether not recorded in the 

said sale agreement as entered into between the parties. Hence, it is clear that 

there is no legal impediment for the defendant to raise a plea and lead evidence 

with regard to the real intention of the parties to the suit sale agreement and to 

establish that  in spite of the existence of a registered written agreement,  the 

intention of the parties is completely different. 

11.He further insisted that the plaintiff failed or suppressed to plead the 

existence  of  Ex.B1,  that  is,  the  registered  mortgage  deed  dated  10.09.2013 

between  himself  and  the  defendant  and  this  suppression  in  the  plaint  itself 

would go to  the root  of the matter,  more particularly when the plaintiff  has 
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approached  the  learned  Trial  Court  for  a  discretionary  relief  of  specific 

performance. That apart, in the evidence of P.W.1, it is stated that even before 

the date of sale agreement, the transaction between the parties were finalized 

and if so, it is a continuation of the mortgage deed, that is, Ex.B1, relationship. 

In such circumstances, he contended that the plaintiff starts his pleading in the 

plaint only from 25.01.2017 and it is a serious note, which would raise a cloud 

on the nature of transaction in Ex.A1 sale agreement. 

12.He further  contended that  the most  important  material  available on 

record is that no common prudent man will redeem the mortgage by paying Rs.

13,00,000/- and agree to sell the property to the very same person/mortgagee 

and execute another document, that is, a sale agreement, on the same day. The 

redemption receipt is for Rs.10 Lakh when P.W.1 has categorically stated in his 

evidence  that  it  is  agreed  to  redeem  the  mortgage  for  an  amount  of  Rs.

13,00,000/-.  It  is  on  the  same  day,  that  is,  on  25.01.2017  by  paying  Rs.

10,00,000/-, the defendant redeemed the mortgage dated 10.09.2013 and had 

agreed  to  sell  the  same  property  for  Rs.14,00,000/-  and  the  same is  highly 

improbable  and impracticable.  He further  contended that  the  attester  P.W.2, 

namely,  Mr.Karuppasamy  and  another  attester  Mr.Ramakrishnan,  were  the 

readymade stock witnesses supporting the plaintiff in Ex.B1 dated 10.09.2013 
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and Ex.A1 dated 25.01.2017 and redemption receipt Ex.B2 dated 25.01.2017. 

This is also an improbable factual event that raises cloud on the nature of the 

Ex.A1 suit agreement. The important factual material available on record is that 

the sale agreement Ex.A1 was presented between 03.00 p.m. to 04.00 p.m., on 

25.01.2017  before  Krishnapuram  Sub-Registrar  Office.  But  it  was  given 

document No.102 of 2017. At the same time, Ex.B2 redemption receipt  was 

presented  for  registration  by  04.00  p.m.  to  05.00  p.m.,  on  25.01.2017,  but 

numbered as document No.101 of 2017. This aspect also raises cloud on the 

nature of document/real intention of the parties on 25.01.2017. This unnatural 

event of assigning document numbers vice versa for the documents presented 

second being given document No.101 of 2017 and the document presented first 

was given document No.102 of 2017, which obviously raises doubt and prima 

facie cloud on the intention of the parties on that day. 

13.The next aspect available on record is that the plaintiff never chose to 

produce both the mortgage deed of the year 2013 and redemption receipt dated 

25.01.2017.  When  the  plaintiff  pleaded  a  registered  sale  agreement  dated 

25.01.2017, the minimum fairness requires him to plead the redemption receipt 

registered on the same day between the same parties. This unfairness creates the 

doubt on the nature of the transaction in Ex.A1. All the said factual material 
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evidence on record clearly establishes a cloud on the nature of the transaction 

under  Ex.A1  alleged  sale  agreement  and  also  establishes  that  there  is  no 

intention  to  execute  a  sale  agreement.  Always  there  cannot  be  any  direct 

evidence to prove the intention of the parties to the written agreement, which is 

different from the terms of the written document. 

14.He further insisted that the plaintiff who alleged to have paid more 

than 90% of the total sale consideration will not take two years for the payment 

of the remaining meagre amount of Rs.1,00,000/- and get the sale completed. 

Hence, absolutely there is no convincing reason stated as to why the plaintiff 

sought  for  two  years  time  for  paying  the  balance  sum of  Rs.1,00,000/-  for 

getting the sale deed executed, more particularly, when the fact remains that the 

plaintiff is in a dominant position as a mortagee under Ex.B1 dated 10.09.2013 

over  the  defendant.  Thus,  he  concluded  that,  it  is  very evident  from Ex.A1 

alleged sale agreement dated 25.01.2017 that, even though the same carries a 

nomenclature  as  sale  agreement,  actually  it  is  not  so  intended  between  the 

parties and hence, it is not a true, valid and genuine sale agreement. On this 

aspect, the approach and finding of the learned Trial Court with respect to the 

issue No.1 is unsustainable in law and thereby, granting a decree for refund of 

the advance amount is also illegal and unsustainable. 
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15.He finally submitted that the learned Trial Court granted decree for 

return of advance amount with interest and also created a charge in respect of 

the suit  schedule property. The suit  schedule property is the only residential 

house, wherein, the defendant is residing with his family. Except this property 

there is no other property available to the defendant and hence, the return of 

advance  of  amount  with  creation  of  charge  in  the  suit  schedule  property 

amounts  to  undue  advantage  to  the  plaintiff/decree  holder.  On  that  ground 

alone, the decree granted by the learned Trial Court is bad in the eye of law. On 

the basis of which, he sought for allowing the Appeal Suit. 

16.Per contra the learned counsel appearing for the plaintiff/ respondent 

submitted that though the defendant has pleaded that he had paid a sum of Rs.

12,00,000/-  towards  interest  and  Rs.9,00,000/-  towards  principal,  no 

documentary evidence has been exhibited  before the learned Trial  Court  for 

proving  the  aforesaid  contention.  He further  insisted  that  the  defendant  has 

failed to prove the alleged payments by any means and that it is impossible to 

believe the case of the defendant that the suit sale agreement is executed by 

acknowledging  the  advance  amount  of  Rs.13,00,000/-  because  the  plaintiff 

threatened that he will initiate legal action on the basis of the mortgage deed, 
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unless  the  defendant  pays  off  Rs.1,00,000/-  towards  the  mortgage  debt.  He 

further contended that, no prudent person can execute a registered document for 

Rs.13,00,000/-, when he is only liable to pay a sum of Rs.1,00,000/- and hence, 

the theory of the defendant cannot be accepted even on the face of it. The fact 

that the execution of the sale agreement and its registration are not disputed by 

the  defendant  gains  significance  in  the  context  of  this  case.  That  apart,  the 

plaintiff has also established the fact of execution of suit agreement as well as 

the payment of advance amount under the suit agreement by examining himself 

as P.W.1 and by examining P.W.2 and P.W.3. Nothing has been elicited from 

P.W.1 to P.W.3 with regard to the execution and registration of sale agreement 

and hence, the plaintiff has discharged his burden in establishing his case. 

17.In response to the argument advanced by the learned counsel for the 

defendant/appellant  with  regard  to  the  sequence  of  registration  of  suit  sale 

agreement and discharge receipt, the learned counsel submitted that once the 

document is registered, it takes effect from the date and time of its execution. 

So, the time of execution of a particular document is relevant and not the time 

of registration. Four months time has been granted under the Registration Act 

to  register  a  document  from the  date  of  its  execution.  As such  the  time  of 

execution is relevant for considering the sequence of documents. In the case on 
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hand, as per the evidence of P.W.1 to P.W.3, the discharge receipt has been 

executed first and thereafter, the suit agreement was entered into between the 

plaintiff and defendant and it is also relevant to mention that the sequence of 

registration  number  has  been  rightly  given  in  the  order  of  sequence  of 

execution. He further contended that, both the plaintiff and the defendant were 

fully aware of the fact that they were going to execute two documents namely 

discharge receipt and suit sale agreement on the same day and hence, there had 

been a consensus Ad-idem among the parties with regard to those documents. 

Though the defendant has pleaded coercion and misrepresentation, no details 

have been given and no evidence has been let in with regard to the aforesaid 

aspect.  Further  no  independent  witness  was  examined  on  the  side  of  the 

defendant to substantiate his case. 

18.In addition to that in response to the argument of the counsel for the 

defendant with regard to the suppression of earlier mortgage deal and execution 

of  discharge receipt  on the date of sale  agreement  in the plaint,  the learned 

counsel  submitted  that  since  the  earlier  mortgage  has  been  discharged  even 

prior to the execution of suit agreement, the plaintiff felt that it is not necessary 

to plead the same in his plaint when he filed a suit for specific performance, on 

the basis of the suit  agreement.  The non-disclosure of the earlier transaction 
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may not amount to suppression he insisted. 

19.He further submitted that, the existence of early mortgage has been 

readily admitted by the plaintiff while addressing cross-examination. So, there 

is no intention on the part of the plaintiff to suppress anything much less the 

mortgage deed and its discharge. It is also relevant to note that the defendant 

has not issued any reply to the legal notice issued by the plaintiff prior to the 

filing of the suit. Non-issuance of reply is very much fatal to the case of the 

defendant.  He  further  argued  that,  though  it  has  been  contended  by  the 

defendant that P.W.2 is a stock witness of the plaintiff, it has been established 

by the said P.W.2 that he is none other than the uncle of the defendant and he 

has been brought by the defendant. D.W.1 also admits that P.W.2 is his uncle in 

his  evidence.  He further  submitted  that,  nothing  has  been  explained  by the 

defendant  as  to  why  P.W.2,  despite  being  a  relative,  deposed  against  the 

defendant. Hence, the theory of stock witness as argued by the learned counsel 

for the defendant/appellant is not sustainable, he contended. He further relied 

upon the evidence of the defendant who deposed his evidence as D.W.1 that the 

defendant entered into the sale agreement only for the purpose of getting more 

money instead of losing everything by retaining the mortgage liability on the 

date of the sale agreement. Thus, contending that the plaintiff has proved his 

14/36
https://www.mhc.tn.gov.in/judis



A.S.(MD)No.166 of 2023

case and the same has been rightly appreciated by the learned Trial Court, the 

learned counsel pressed for dismissal of the Appeal Suit. 

20.Heard  the  learned  counsel  appearing  on  either  side  and  carefully 

perused the materials placed before this Court. 

21.Having regard to the pleadings, evidence and the submissions made 

by the learned counsel appearing on either side, the following points arise for 

consideration in this Appeal:- 

“1.Whether  Section  92  of  the  Indian  Evidence  Act,  1872,  

prohibit to lead evidence regarding the intention of the parties to  

the written agreement in spite of existence of written agreement? 

2.Whether the defendant established that in spite of existence  

of  registered  written  agreement,  the  intention  of  the  parties  had 

been completely different? 

3.Whether the failure of the petitioner to plead the existence 

of Ex.B1 that is the registered mortgage deed dated 10.09.2013 and  

the  registered  redemption  receipt  dated  25.01.2017  marked  as  

Ex.B2 would  go to  the root  of  the matter  when the plaintiff  has  

approached  the  trial  court  for  a  discretionary  relief  of  specific  

performance? 

4.Whether the learned Trial  Court  erred by granting for a  

return of advance amount with interest thereby creating a charge  

in respect of the suit schedule property thereby partly allowing the 
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suit in O.S. No. 19 of 2019 on the file of the learned District Judge,  

Karur?” 

22.On 25.01.2017, the defendant executed a registered agreement of sale 

in favor of the plaintiff, agreeing to sell the plaint scheduled property for a sale 

price of Rs.14,00,000/- and on the date of the said agreement itself, the plaintiff 

paid  a  major  portion  of  consideration  i.e.,  an  amount  of  Rs.  13,00,000/-  as 

advance  to  the  defendant,  as  recited  in  the  said  agreement  of  sale.  The 

defendant had also agreed to execute a sale deed in favor of the plaintiff  in 

respect  of  the  plaint  scheduled  property  within  two  years  i.e.,  within 

24.01.2019, on receiving the balance sale consideration of Rs.1,00,000/- from 

the plaintiff. The aforesaid contention of the plaintiff was not fully agreed upon 

by the defendant. The defendant though admitting the execution of agreement 

of sale, contended that it is not at all intended to be an actual sale agreement in 

real terms, but it is a loan transaction. 

23.The case of the defendant is that he availed a loan of Rs. 10,00,000/- 

from the plaintiff on 10.09.2013 by executing a registered mortgage deed which 

is marked as Ex.B1 at the time of cross-examining the plaintiff i.e., P.W.1. The 

contention of the defendant is that, he had paid a sum of Rs.12,00,000/- towards 

interest and Rs.9,00,000/- towards principal for the loan, which he had availed 

16/36
https://www.mhc.tn.gov.in/judis



A.S.(MD)No.166 of 2023

from the plaintiff. But the plaintiff without issuing any receipt to the defendant 

had  demanded  an  additional  amount  of  Rs.1,00,000/-  and  threatened  the 

defendant  that  he will  bring  the property for  auction.  Due to  the threat,  the 

defendant executed the suit  sale agreement in favor of the plaintiff.  The suit 

sale agreement is not intended for sale purpose, but it is only a loan transaction. 

So, the suit sale agreement is not enforceable in law. Though it is not pleaded 

by the defendant in his written statement, it is his further case that on the date 

of  suit  sale  agreement,  the  earlier  mortgage  was  redeemed  and  registered 

discharge receipt was executed by the plaintiff and on the same day, the sale 

agreement  was  also  registered.  In  fact,  the  discharge  receipt  was  presented 

before  the  Sub-Registrar  subsequent  to  the  presentation  of  the  suit  sale 

agreement. 

24.The contention of the defendant is that, the same would show that the 

suit  agreement  is  never  intended towards sale  of  the suit  property, but  only 

towards loan transaction and the same has been executed by the defendant only 

due to the threat made by the plaintiff.  It is his further case that,  the earlier 

mortgage  deed  was  suppressed  by  the  plaintiff  and  the  plaintiff  had  not 

disclosed anything as to the mortgage and the execution of the discharge receipt 

on the date of sale agreement in his plaint. The plaintiff with the intention of 

17/36
https://www.mhc.tn.gov.in/judis



A.S.(MD)No.166 of 2023

proving his case had examined himself as P.W.1. While examining himself as 

P.W.1, the suit sale agreement dated 25.01.2017 was marked as Ex.A1, the sale 

deed in the name of the defendant dated 28.01.2010 was marked as Ex.A2, the 

suit notice dated 13.12.2018 issued by the plaintiff to the defendant has been 

marked as Ex.A3 and the acknowledgement card of the defendant receiving and 

acknowledging the receipt of legal notice dated 16.12.2018 has been marked as 

Ex.A4.  However,  at  the  time  of  cross-examination,  the  defendant's  counsel 

marked the simple mortgage deed dated 10.09.2013 executed by the defendant 

in favour of the plaintiff as Ex.B1 and the mortgage discharge receipt for an 

amount of Rs.10,00,000/- executed by the plaintiff dated 25.01.2017 has been 

marked  as  Ex.B2.  To  corroborate  his  evidence,  the  plaintiff  examined  one 

Thiru.Karuppasamy, who had signed as the second attesting witness in the suit 

sale  agreement  as  P.W.2.  That  apart,  the  plaintiff  also  examined  one 

Thiru.Athirajan,  who  was  the  scribe  of  the  aforesaid  suit  sale  agreement  as 

P.W.3.  The  first  attesting  witness  who  signed  in  the  suit  sale  agreement, 

namely,  Thiru.Ramakrishnan,  was  not  alive  at  the  time  of  trial  before  the 

learned Trial  Court.  The testimony of  Thiru.Karuppasamy, who deposed  his 

evidence as P.W.2 narrated that, on 25.01.2017, the defendant agreeing to sell 

the  plaint  schedule  property  for  a  sale  consideration  of  Rs.4,00,000/-  had 

executed Ex.A1 sale agreement dated 25.01.2017 in favor of the plaintiff. 
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25.He had further deposed that, the covenants of the aforesaid suit sale 

agreement  was  drafted  by  the  scribe  only  as  directed  by  the  plaintiff  and 

defendant together. He also confirmed that the plaintiff had paid an advance of 

Rs.13,00,000/-  to the defendant  on the same day. It  was agreed by both the 

parties that the entire sale transaction should be completed within a period of 

two  years  by  the  plaintiff  paying  the  remaining  sale  consideration  of  Rs.

1,00,000/- to the defendant and the defendant on receipt of the same, has to 

measure  the  plaint  schedule  property  by  metes  and  bounds  and  thereafter 

execute  a  sale  deed  in  favor  of  the  plaintiff.  He  further  deposed  that  the 

defendant  having  received  the  advanced  amount  of  Rs.13,00,000/-  from the 

plaintiff in the presence of the attesting witness Thiru.Ramakrishnan and in his 

presence,  the  defendant  after  reading  the  complete  contents  of  the  sale 

agreement,  had signed before the two attesting  witness  in the aforesaid sale 

agreement. He categorically deposed that the defendant had signed in each and 

every sheet of the aforesaid suit  sale agreement after thoroughly reading the 

same. He deposed with clarity that the defendant had signed in the third page as 

well and following which, the first attesting witness Thiru.Ramakrishnan had 

signed and below the same, the second attesting witness, that is, himself, had 

signed and thereafter, the scribe who drafted the aforesaid suit agreement had 

also  made  his  signature  in  the  suit  agreement.  He  also  submitted  that  the 
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plaintiff had also made his signature in the aforesaid document, that is, Ex.A1. 

The evidence of the plaintiff as P.W.1 along with the evidence of the second 

attesting  witness  Thiru.Karuppasamy  as  P.W.2  and  one  Thiru.Ethirajan,  the 

scribe of the Ex.A1 suit agreement as P.W.3, would duly prove the testimony of 

each other. It is pertinent to record that, the person who deposed his evidence as 

P.W.2,  that  is,  Thiru.Karuppasamy,  is  the  cousin  of  the  defendant.  The 

defendant  having  agreed  the  execution  of  the  suit  sale  agreement,  that  is, 

Ex.A1, in his written statement, has built upon his case by contending that the 

said suit sale agreement is not intended for sale purpose, but it is only a loan 

transaction.  Section  92  of  the  Indian  Evidence  Act,  1872,  is  extracted  as 

follows:-

“Section 92 - Exclusion of evidence of oral agreement-

When the terms of any such contract, grant or other disposition of  
property, or any matter required by law to be reduced to the form of  
a  document,  have  been  proved  according  to  the  last  section,  no  
evidence of any oral agreement or statement shall be admitted, as  
between the parties to any such instrument or their representatives  
in interest, for the purpose of contradicting, varying, adding to, or  
subtracting from, its terms:

Proviso (1). -- Any fact may be proved which would invalidate any 
document, or which would entitle any person to any decree or order  
relating thereto; such as fraud, intimidation, illegality, want of due  
execution,  want  of  capacity  in  any  contracting  party, 1[want  or  
failure] of consideration, or mistake in fact or law.
Proviso (2). -- The existence of any separate oral agreement as to  
any  matter  on  which  a  document  is  silent,  and  which  is  not  
inconsistent with its terms, may be proved. In considering whether  
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or not this proviso applies, the Court shall have regard to the degree  
of formality of the document.
Proviso  (3).  --  The  existence  of  any  separate  oral  agreement,  
constituting a condition precedent to the attaching of any obligation  
under any such contract, grant or disposition of property, may be  
proved.
Proviso  (4).  --  The  existence  of  any  distinct  subsequent  oral  
agreement  to  rescind  or  modify  any  such  contract,  grant  or  
disposition  of  property,  may be  proved,  except  in  cases  in  which 
such contract, grant or disposition of property is by law required to  
be in writing, or has been registered according to the law in force  
for the time being as to the registration of documents.
Proviso (5). Any usage or custom by which incidents not expressly  
mentioned in any contract are usually annexed to contracts of that  
description, may be proved:
Provided that the annexing of such incident would not be repugnant  
to, or inconsistent with, the express terms of the contract.
Proviso (6). -- Any fact may be proved which shows in what manner  
the language of a document is related to existing facts.”

26.The  Hon'ble  Apex  Court  in  Smt.Gangabai  v.  Smt.Chhabubai  

reported in AIR 1982 Supreme Court 20, has dealt with a similar case and the 

relevant portion of which is extracted as follows:- 

“Sub-s.  (1)  of s.  92 declares  that  when  the  terms  of  any  

contract,  grant  or  other  disposition  of  property,  or  any  matter  

required by law to be reduced to the form of a document, have been  

proved  according  to  the  last  section,  no  evidence  of  any  oral  

agreement or statement shall be admitted, as between the parties to  

any  such  instrument  or  their  representatives  in  interest,  for  the 

purpose of contradicting, varying, adding to, or subtracting from, its  

terms And the first proviso to s. 92 says that any fact may be proved  
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which would invalidate  any document,  or which would entitle any  

person  to  any  decree  or  order  relating  thereto;  such  as  fraud,  

intimidation,  illegality,  want of due execution, want of capacity in  

any contradicting party, want or failure of consideration, or mistake  

in fact or law. It is clear to us that the bar imposed by sub-s. (1) of s.  

92 applies  only  when  a  party  seeks  to  rely  upon  the  document  

embodying  the  terms  of  the  transaction.  In  that  event,  the  law 

declares  that  the  nature  and  intent  of  the  transaction  must  be  

gathered from the terms of the document itself and no evidence of  

any oral  agreement  or  statement  can be admitted  as between the  

parties  to  such  document  for  the  purpose  of  contradicting  or  

modifying its terms. The sub- section is not attracted when the case  

of a party is that the transaction recorded in the document was never  

intended to be acted upon at  all  between the parties  and that  the  

document is a sham. Such a question arises when the party asserts  

that  there  was  a  different  transaction  altogether  and  what  is  

recorded  in  the  document  was  intended  to  be  of  no  consequence  

whatever. For that purpose oral evidence is admissible to show that  

the  document  executed  was  never  intended  to  operate  as  an  

agreement but that some other agreement altogether not recorded in  

the document, was entered into between the parties.”  

27.In yet another case of  Roop Kumar v. Mohan Thedani  reported in 

2003 (06) SCC 595, the Hon'ble Apex Court has dealt with an agreement of 

agency  cum  license  and  the  portion,  which  is  relevant  to  the  facts  and 
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circumstances of this case is extracted as follows:- 

“22.This Court in Gangabai v. Chhabubai and Ishwar Dass  

Jain v. Sohan Lal with reference to Section 92(1)  held that  it  is  

permissible to a party to a deed to contend that the deed was not  

intended to be acted upon, but was only a sham document. The bar  

arises  only when the document  is  relied upon and its  terms are  

sought to be varied and contradicted. Oral evidence is admissible  

to show that document executed was never intended to operate as  

an  agreement  but  that  some  other  agreement  altogether,  not  

recorded in the document,was entered into between the parties.”  

28.From  the  law  laid  down  by  the  Hon'ble  Supreme  Court  in  the 

aforesaid judgments, it is clear that an enquiry into reality of transaction is not 

excluded merely by the availablity of writing reciting the transaction. Hence, I 

have no hesitation to observe that oral evidence in departure from the terms of a 

written deed is admissible to show that what is mentioned in the deed was not 

the real transaction between the parties, but it was something different. Hence, 

there is no legal impediment for the defendant to raise a plea and lead evidence 

with regard to the real intention of parties in Ex.A1 and to establish that, in 

spite of the existence of a registered written suit agreement, the intention of the 

parties  had  been  completely  different.  For  the  said  purpose,  the  defendant 

Chidambaram had let his evidence as D.W.1 in this regard. However, other than 
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his  oral  evidence,  his  evidence  was  not  corroborated  by  any  supporting 

documentary  or  the  evidence  of  any  other  independent  witnesses.  It  is  the 

defendant  alone  who  was  examined  as  D.W.1  supporting  his  case.  It  is 

categorically contended by the  defendant's  counsel  that  no common prudent 

man will redeem the mortgage by paying Rs.13,00,000/- and agree to sell the 

property to the very same person, that is, the mortgagee and execute another 

sale agreement on the same day. The evidence deposed by Thiru.Kuppusamy as 

D.W.1 itself  would cast a cloud on his contention as to the genuinity of the 

execution  of  the  sale  agreement.  The  cross-examination  of  D.W.1  on 

24.08.2021 is extracted herein:- 

“fUg;Grhkpaplk;  ehd;  nrhj;ij tpw;gid nra;aNtz;Lk; 

vd;W  nrhy;ytpy;iy>  fld;  Ntz;Lk;  vd;W  Nfl;Nld;.  thjp 

vd;id  kpul;b  xg;ge;jk;  thq;fpdhu;.  gzj;ijf;nfhL  my;yJ 

gj;jpuk;  vOjpf;nfhL  vd;W  kpul;bdhu;.  thjp  kpul;baJ 

rk;ke;jkhf ehd; NghyP]; %yk; eltbf;if vLf;ftpy;iy. thjp 

mDg;gpa  tof;fwpQu;  mwptpg;gpw;F  ehd;  vd;d  fhuzj;jpw;fhf 

gjpy; mDg;gtpy;iy vd;why; ehd; gjpy; mDg;gpAs;Nsd;. vd;d 

tptuk;  fz;L  gjpy;  mDg;gpNdd;  vd;W  vdf;F  jw;NghJ 

Qhgfkpy;iy.  th.rh.M.1  fpua  xg;ge;jj;ij  thjpf;F 

jhthr;nrhj;ij fpuak; nra;tjw;F xg;Gf;nfhz;L> KOkdJld; 

Vw;gLj;jpNdd; vd;why; rupay;y. thjpia Vkhw;Wk; vz;zj;jpy; 

mij  kWj;J  rhl;rpak;  mspf;fpNwd;  vd;why;  rupay;y.  Thjp 

ey;y trjpAilatu;. Jhthr;nrhj;jpd; kjpg;ig fhl;Ltjw;F ehd; 

Mtzk;  jhf;fy;  nra;atpy;iy.  ehd;  thjpaplk;  Vw;fdNt 
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thq;fpa  flDf;F  mrYk;>  tl;bAk;  nrYj;jptpl;Nld;  vdTk;> 

mjw;F thjp urPJ jutpy;iy vd ngha;ahf $WfpNwd; vd;why; 

rupay;y.  mry;  tl;bia  nrYj;jpagpwFk;>  thjp  NkYk;  &.

2  ,yl;rk;  Nfl;lhu;  vd  $WtJk;  jtW  vd;why;  rupay;y. 

$Ljyhf gzk;  jUfpNwd;  vd thjp  Mirthu;j;ij $wpdhu;. 

mjdhy;  xg;ge;jk;  vOjpf;nfhLj;Njd;.  Thjp  mjpfk;  gzk; 

jUthu;  vd;w  Mir  gj;jpuk;  vOjpf;nfhLj;Njd;.  vd;Dila 

Kjy;tprhuiz thf;F%yk; gj;jp 14> 15> 16 Mfpatw;wpy; thjp 

vd;id kpul;bdu; vd;W $wpAs;sJ jtW vd;why; rupay;y.'  

29.In  his  evidence,  the  plaintiff  had  admitted  the  execution  of  simple 

mortgage by the defendant in his favour for an amount of Rs.10,00,000/- on 

10.09.2013, which is marked as Ex.B1. He has categorically deposed that the 

defendant failed to pay the interest as well as the principal amount for nearly 3 

years  and  thereafter,  when  the  same  was  demanded  by  the  plaintiff  to  the 

defendant, the defendant voluntarily communicated that he is intending to sell 

the plaint schedule property and if interested the plaintiff could purchase the 

same. Thereafter, he further admitted that the plaintiff and defendant together 

calculated the total liability of the defendant and arrived at an amount of Rs.

16,07,500/-.  He  further  deposed  that  the  defendant  himself  informed  the 

plaintiff that he is likely to rotate an amount of Rs.13,00,000/- from a known 

person and on receipt of the same, he would discharge his liability. He further 

deposed  that  before  2  days from the  date  of  the  suit  agreement,  that  is,  on 
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23.01.2017,  the  plaintiff  required  the  defendant  to  pay  the  principal  and 

interest, which he is entitled to pay to the plaintiff. He further reiterated that, he 

demanded the debt amount to the defendant before 1 week from the date of the 

suit  agreement  and that  the defendant  had  requested  the plaintiff  himself  to 

purchase the said property before 2 days from the date of the sale agreement. 

30.The plaintiff further in his evidence stated that, on 25.01.2017, of the 

total liability of Rs.16,07,500/-, the defendant paid an amount of Rs.13,00,000/- 

to him and pursuant to the same, the plaintiff had executed discharge receipt 

dated 25.01.2017 in favor of the defendant. Since the deal with respect to the 

purchase of the plaint schedule property was finalized between the plaintiff and 

the defendant before 2 days from the date of the sale agreement, the defendant 

as agreed between them had executed an agreement for sale on 25.01.2017 for a 

sale consideration of Rs.14,00,000/- with respect to the plaint schedule property 

on receipt of an advance amount of Rs.13,00,000/- and on the condition that the 

remaining amount of remaining sale consideration of Rs.1,00,000/- has to be 

paid by the plaintiff to the defendant within a period of 2 years from the date of 

agreement and the same was duly registered. Though the plaintiff had received 

an amount of Rs.13,00,000/- from the defendant, he had executed a discharge 

receipt dated 25.01.2017 only for an amount of Rs.10,00,000/- and a perusal of 
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the said sale receipt  which is  marked as Ex.B2 would reveal  the same. The 

pleadings of the plaintiff in his plaint and the evidence deposed by him as P.W.

1 has cast a cloud on his contentions as follows:-

 1)The total  liability  which the defendant  owe to pay to the  

plaintiff as on 25.01.2017 had been Rs.16,07,500/- only. 

2)The defendant paid an amount of Rs.13,00,000/- towards the  

discharge  of  his  mortgage  on  25.01.2017,  for  which  the  plaintiff  

having  received  Rs.13,00,000/-  had  executed  a  discharge  receipt  

dated 25.01.2017 for an amount  of  Rs.10,00,000/-  in  favor  of  the  

defendant. 

3)On the same day that  is  on 25.01.2017,  the same amount  

that  is  Rs.13,00,000/-  which  was  paid  by  the  defendant  to  the  

plaintiff was further paid back by the plaintiff as an advance amount  

towards the advance sale consideration of the suit sale agreement  

dated 25.01.2017, as executed by the defendant. 

4)The  plaintiff  failed  to  explain  why  he  executed  Ex.B2 

discharge receipt dated 25.01.2017 for an amount of Rs.10,00,000/-  

when  the  outstanding  debt  as  on  25.01.2017  had  been  Rs.

16,07,500/-?

5)Having  paid  an  amount  of  Rs.10,00,000/-  along  with  the  

interest  incurred  for  the  aforesaid  amount  on  25.01.2017  and  

redeemed the mortgage dated 10.09.2013 with respect to the plaint  

schedule property why the defendant executed an agreement for sale  

on 25.01.2017 by agreeing to sell the same property for an amount  

of Rs.14,00,000/- on receipt of Rs.13,00,000/- as advance amount? 
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31.To understand the nature of the entire transaction, it is necessary to 

analyze the deposition of the defendant Thiru.Chidambaram, who had deposed 

his evidence as D.W.1. The defendant had pleaded in his written statement and 

further he deposed in his evidence that, on 10.09.2013, he executed a mortgage 

deed  with  respect  to  the  simple  mortgage  deed  with  respect  to  the  plaint 

schedule property for an amount of Rs.10,00,000/- and the same is marked as 

Ex.B1 and of the total principal amount of Rs.10,00,000/-, he had already paid 

an amount of Rs.9,00,000/- towards the principal amount and Rs.12,00,000/- 

towards  interest.  However,  the  plaintiff  failed  to  issue  any  receipt  for  the 

aforesaid payments. Thereafter, for the remaining debt amount of Rs.1,00,000/-, 

the  plaintiff  continued  threatening  the  defendant  in  many  ways  and  finally 

compelled the defendant to execute an agreement of sale with respect to the 

plaint schedule property for the remaining debt amount of Rs.1,00,000/- and he 

also demanded interest for the aforesaid amount of Rs.1,00,000/- for which, the 

defendant  did  not  agree  upon  as  to  the  claim of  the  plaintiff.  Though  the 

defendant had paid the principal amount of Rs.9,00,000/- and interest  of Rs.

12,00,000/- for a debt of Rs.10,00,000/-, the plaintiff  continued to claim Rs.

2,00,000/- towards principal and the incurring interest for the aforesaid amount 

and further  compelled the defendant  to  execute  a  sale  agreement  in  case  of 

failure of repayment of the said amount as demanded by him. Compelled by the 
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demand made by the plaintiff, the defendant heeded to his demand fearing that 

the plaintiff may bring his sole residential property, that is, the plaint schedule 

property  for  sale  for  the  liability  to  which  the  defendant  owe  to  pay  the 

plaintiff,  on  the  compulsion  of  the  plaintiff  without  passage  of  any  sale 

consideration, that is, the advance amount of Rs.13,00,000/- as claimed by the 

plaintiff, the defendant had executed the suit sale agreement dated 25.01.2017. 

From the pleadings and evidence of the defendant, the following facts in issue 

goes unresolved:- 

“1]Having paid an amount of Rs.9,00,000/- towards principal  

and Rs.12,00,000/-  towards  interest  as  claimed  by  the  defendant,  

why the defendant did not insist  the plaintiff  to issue a discharge  

receipt recording the actual amount paid by him towards discharge  

of the mortgage dated 10.09.2013 ? 

2]why  the  defendant  executed  an  agreement  of  sale  on  

25.01.2017,  with respect  to the plaint  schedule property when the  

demand of the plaintiff even in terms of the defendant himself had  

been only an amount of Rs.2,00,000/- ?” 

32.A careful analysis of the aforesaid unresolved facts in issue, which 

have evolved out of the pleadings and evidence of both the plaintiff and the 

defendant, the pertinent point is that both the parties have agreed upon by their 

respective pleadings and evidence as to the factum of execution of the suit sale 
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agreement dated 25.01.2017. That apart, the defendant in his cross examination 

dated 07.07.2022, has specifically deposed his evidence that he had executed 

the said suit agreement only believing the plaintiff's inciting words of paying 

more amount to the defendant. He had clearly admitted in his cross examination 

that only because of his desire that the plaintiff would pay more amount, he had 

executed the said agreement of sale. Though the passage of the advance sale 

consideration to a tune of Rs.13,00,000/- has been categorically denied by the 

defendant,  the  same  has  not  been  corroborated  by  adducing  additional  oral 

evidence by letting in evidence of reliable witnesses or by producing sufficient 

documentary evidence. 

33.On the other hand, the plaintiff has satisfactorily with the aid of P.W.

2, that is, the second attesting witness of the suit sale agreement and the scribe 

of the suit sale agreement who deposed their evidence as P.W.2 and P.W.3 has 

duly  proved  that  the  plaintiff  had  paid  an  amount  of  Rs.13,00,000/-  to  the 

defendant on the date of execution of the sale agreement, that is, on 25.01.2017. 

That apart  the learned Trial  Court  had fairly dealt  with the instant  case and 

proceeded to conclude that the plaintiff had duly proved the execution of the 

suit sale agreement dated 21.01.2017. Though the defendant had categorically 

contended that, the Ex.A1 suit sale agreement was submitted before the Sub-
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Registrar  Office  for  registration  between  03.00  p.m.,  to  04.00  p.m.,  on 

25.01.2017 and that, the mortgage discharge receipt was submitted before the 

Sub-Registrar  Office between 04.00 p.m.,  to  05.00  p.m.,  on 25.01.2017,  the 

Sub-Registrar Office had registered the said documents, that is, the mortgage 

discharge receipt  as document No.101 of 2017 and Ex.A1 suit  agreement as 

document  No.102  of  2017.  Relying  upon  the  time  of  submission  of  the 

aforesaid  documents,  that  is,  Ex.A1  and  Ex.B.2  before  the  Sub-Registrar 

Office, the defendant categorically contended that the suit sale agreement was 

executed at the first instant and only thereafter, the Ex.B2 mortgage discharge 

receipt came to be executed by the plaintiff. However, the learned Trial Court 

relying  upon Section  47 of  the Registration  Act  concluded  that  a registered 

document shall operate only from the time, which it would have commenced to 

operate, if registration thereof had been required or made and not from the time 

of its registration. Further the learned Trial Court relying upon the evidence of 

P.W.2 has observed that,  both the documents were executed in the office of 

P.W.3  and  that  the  Ex.B2  receipt  was  executed  at  the  first  instance  and 

thereafter, Ex.A1 suit agreement came to be executed. It is further observed by 

the learned Trial Court that, the documents as executed would come into effect 

only as and when it was executed and not on the time when it was submitted for 

registration. The learned Trial Court further observed that, by the execution of 
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the mortgage deed in favor of the defendant as early as in the year 2010 with 

respect to the suit property, the plaintiff had acquired an interest over the plaint 

schedule  property.  By executing  a  simple  mortgage  with  respect  to  the  suit 

property in favour of the plaintiff,  in terms of Section 58 of the Transfer of 

Property  Act,  a  clear  interest  has  been  created  with  respect  to  the  plaint 

schedule property in favour of the plaintiff. However, an agreement for sale is 

something which will not create any interest with respect to the plaint schedule 

property, in terms of Section 54 of the Transfer of Property Act. Hence, the 

learned Trial  Court  proceeded  to  conclude  that  any prudent  man will  never 

cancel an existing simple mortgage, by the strength of which, an interest has 

been created  with  respect  to  the plaint  schedule  property in  his  favour,  and 

further  execute  an  agreement  of  sale  with  respect  to  the  same property,  by 

which no interest would be created in favour of the plaintiff with respect to the 

suit property. 

34.Having made the said observation, the learned Trial Court concluded 

that  the  defendant  had  miserably failed  to  prove  with  appropriate  evidence, 

both oral and documentary, before the learned Trial Court, with respect to the 

execution of the suit sale agreement, as the one was only with respect to a loan 

transaction,  which  was  prevailing  between  the  plaintiff  and  defendant. 
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However,  the  learned  Trial  Court  rightly  decided  that  the  plaintiff  had 

miserably  failed  to  prove  before  the  learned  Trial  Court  with  appropriate 

evidence that he was always ready to perform his part of agreement by paying 

the remaining amount of Rs.1,00,000/- towards the balance sale consideration 

within a period of two years from the date of execution of the sale agreement, 

calling upon the defendant to execute a sale deed in his favour. Making a clear 

observation that the plaintiff never took diligent steps till 13.12.2018 by issuing 

a legal notice to the defendant calling upon to execute a sale deed, the learned 

Trial Court rightly concluded that the plaintiff failed to satisfy the Court with 

regard to the readiness and willingness as mandated under Section 16(c) of the 

Specific Relief Act and thereby, non-suited the plaintiff for the relief of specific 

performance. However, the learned Trial Court has granted the alternate relief 

of refund of advance amount with interest and cost. 

35.Making a clear observation that the admission made by the defendant 

both in his written statement as well as his evidence that he had executed the 

suit agreement dated 25.01.2017 in itself would go to the root of his defence. 

That apart, the defendant had failed to prove his case by appropriate oral and 

documentary evidence that the said sale agreement was not at all acted upon 

and that the same was only a document created for a loan transaction. 
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36.In  view of  the  same,  this  Appeal  Suit  fails  and  the  judgment  and 

decree  dated  29.09.2022  in  O.S.No.19  of  2019  on  the  file  of  the  learned 

Principal District Judge, Karur, is hereby confirmed. In the result, this Appeal 

Suit is dismissed. There shall be no order as to costs. Consequently, connected 

miscellaneous petitions are closed. 

                21.05.2024
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To

1.The District Judge, 
   Karur.

2.The Record Keeper,
   Vernacular Section,
   Madurai Bench of Madras High Court,
   Madurai.
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