W.P.(MD) No.10165 of 2024

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 25.04.2024
CORAM:
THE HONOURABLE MR.JUSTICE C.SARAVANAN

W.P.(MD) No.10165 of 2024
and
W.M.P.(MD) No0.9185 of 2024

Essel Enterprises,

Rep. by its Proprietor,

K.Lavanya,

W/o.Kawagaraj,

No.110A, South Raja Street,

Chinnakoil,

Tuticorin — 628 001. ... Petitioner

Vs.

1.The State Tax Officer,
Commercial Tax Department,
Tuticorin II Circle,
Tuticorin District.

2. The Commercial Tax Officer,
Tuticorin II Circle,
Tuticorin,
Tirunelveli. ... Respondents
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W.P.(MD) No.10165 of 2024

PRAYER: Writ Petition filed under Article 226 of the Constitution of India for
issuance of Writ of Certiorari, to call for the records pertaining to the impugned
order in order No.GSTN:33DVPL8372NIZM/2018-2019 dated 01.08.2023, on
the file of the 1* respondent and consequent order in Reference
No0.ZD330923006655F dated 01.09.2023, on the file of the 2™ respondent and
quash the same.

For Petitioner : Mr.J.Jeyakumaran

For respondents : Mr.R.Suresh Kumar
Additional Government Pleader

ORDER
The petitioner is challenging the impugned order, dated 01.08.2023
passed by the first respondent for the Assessment Year 2018-19 in his proceedings

bearing reference GSTN:33DVPL8372NIZM/2018-2019.

2. By the impugned order, the respondent has confirmed the demand
proposed in the show cause notice DRCO1 dated 28.06.2023. Relevant portion of

the impugned order is under:
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Personal Hearing: ) -
The ticepayer were afforded personal hearing as detsiied aolow

TEL | Dale of iasue | Type of indmation | Date of | Btatua

Mo | of intimedon | hearing |

1. | 28.06.2023 | Show cause rotee | 10,07.2023 | ot attended A
2. | 07082023 | Adjaurament 6082075 | Mot attended |
(3. (75082023 [Adjownraent 31.08.2023 | Natattended

[ teon, 3 chances fur personal hearing had pecn offered, which the taxpayer
had nat evailed. The obligaticn 1o provide perermal hearing as prescribed unaer
sectian To05) of the THGET Aot which says

7515) The srpar officer shall, if sulicenl cuuse (s showwn by e perain ;harganif-fe et it !-atf.r.
gt e 1o Cher gaid person and adjoum the hearing fur réasons Lo be recorgded n. AWrtingg,
Potdded thet ne such adfournment shall e granted for more than three HmMes o
perstit during the procesdings. :
The abave pravision had Secn duly Ronoured by the undersigned praper officer
Leloes ismae of this order
Thaerefare, Lhe undersigned praper allicer is left with no ather optien, and_
herehy cenfirm the proposal to lovy tax, and penelty ufs 74(1] for the tux period
2018-19 as under.

IGST | CGST | EGET |

Tax Due 1013583 91049 G1049
Peaalty u/s74[L] | 1013889 | 91049 | 91049 |
| . Feid ROt M e (L G

Soction 74 of Gonds and Services Act 2017 reads a5 under -

[11Where i aopears Lo the proper wiieer that any tox hos et fzan pold or short poid or
arroneausty refunded or where input tax credit has hecn wrangly avallad ar wtilised by reason of
Trald, or any wilfulnisstetemant or SUpprEEaon of facts to evade tox, ke shall serve notice on the
pevson chargzoble wilh Lo weliich hus not Baan 50 pold or wiich hos been so shoet poid or o whem
the rafund has erroneously heen maae, or whe las wrongly oveiled or urllised input tox credit,
requiring Aim e shave cause o5 fowhy ke should rol puy the omount spacified in the potice olang

with interest piyable heragn undersaction 50 and @ penalty aquivelznt to the tax speciffed in the
e e,

(2) The progar officer shall issae the notice under subssectivn (1) at lzast siz months priorto the
tire limit specified In sub-section (10] for issuance of orden

U35 Whars o netica has been issuad farany periad Ukder subssection (1}, the propsr afficer may
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: tails af It rt paid ar erroneously refunded or
vt @ statement, containing the detafls af tmx not paid or sho ‘

::_put b credit wrongly avalled or utilised for sueh periods other than those coverad under sub-
soction (1], on the person chargaable with tax

" 41 The service of statement under sub-section (3] shall be deemed to be service of notice under
{g:i-m:ﬂun (i) n‘r_,l"-.sem'nn 73, subject to the condition that the grounds relied upan in the sold
statement, except the ground of fraud, or any wilful-misstatement or suppression of facts to euqd'_e
tax, for periods ether than thosa covered under sub-section (1) are the same as are mantioned in
the earlier notice

75) The person chargeable with tax may, befare service of notice under sub-section (1), pay the
amount of ta along with interest pavable under section 50 and @ penalty equivalent to fifteen per
cent of such tax on the basis of his own ascertainment of such tox or the tox a3 ﬂiﬂﬂﬁﬂlﬂfﬁ by the
proper officer and inform the proper officer in writing of such payment.

(&) The proper officer, on receipt of such information, shall not serve any notice under sub-section
(1), in respect of the tax so paid ar any penalty payeble under the provisions of this Act or the rules
made thereundar,

(7) Where the proper offlcer is of the apinian that the amount paid under sub-section (3] falls short
of the amount oetually pavable, he shall procsed to issue the notice as provided for in sub-section
(1) in respect of such amount which falls short of the amount actually payable.

(8) Whare any person chargeable with tax under sub-section (1) pays the suid tax along with
interest payahle under section 50 and a penalty equivalent to twenly-five per cent of such tox
within thirty days of issué of the natice, all procesdings in respect of the sald notice shall be
deemed to be concluded,

(3) The praper officer shall, after considering the representation, if any, made by the person
chargeable with tax, datermine the amount of tax, interest and penalty due from such parson and
isstie an order.

{10) The proper officer shall issue the arder under sub-section (9) within a period of five years
from the due date for furnishing of annual return for the financlal year to which the tax not paid or
short paid or input tax credit wrongly availed or utilised relates to or within five years from the
date af errongous refund

(11) Where any person served with an order issued under sub-section (9] pays the tax along with
interest payable therson under section 50 and o penalty equivalent to fifty per cent. of such tax
within thirty days af communication of the order, all proceedings In respect of the said notice shall
be deainad to be concluded,

Interest:

The quantification of interest u/'s 50({1) has not been worked out as it can
be done enly after calculating the period between the due date and the date of
payment of tax due,
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3. The specific case of the petitioner is that the impugned order is
without merits as the petitioner has correctly claimed the Input Tax Credit under

the provisions of the TNGST Act, 2017, CGST Act, 2017 and IGST Act, 2017.

4. The learned counsel for the petitioner would submit that under
similar circumstances, this Court has quashed the impugned order for the
Assessment Year 2017-18 vide order in W.P(MD)No.8845 of 2024 dated

08.04.2024.

5. The learned counsel for the respondent would submit that this Writ
Petition is without merits and is liable to be dismissed in view of the decision of
the Hon'ble Supreme Court in Assistant Commissioner (CT) LTU, Kakinada and
others vs. Glaxo Smith Kline Consumer Health Care Limited reported in 2020

SCC Online SC 440 and the Writ Petition, at this stage, cannot be countenanced.

6. The learned counsel for the respondent would submit that the
petitioner may be directed to file a Statutory Appeal before the Deputy

Commissioner (Appeal), Madurai, under Section 107 of the CGST and TNGST
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Act, 2017.

7. I have considered the arguments advanced by the learned counsel for

the petitioner and the learned Additional Government Pleader for the respondents.

8. I have perused the impugned order with the concern of the learned
counsel for the respondent. This Writ Petition is disposed of at the time of the
admission, since the impugned order has been passed without proper reply by the
petitioner. Although the first respondent cannot be found fault with in passing the
order, it is fit that the case be remitted back to the respondents. Hence, the
impugned order shall be quashed and the case is remitted back to the respondents
to pass fresh orders against the impugned order dated 01.08.2023 bearing
reference No GSTIN:33ADVPL8372NIZM/2018-19 for the Assessment Year

2018-19.

9. The impugned order, which stands quashed, shall be corrigendum to
the show cause notice issued to the petitioner in DRCO1 dated 28.06.2023. It is

accepted that the petitioner will file a detailed reply to the show cause notice as
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also the impugned order, which shall stand quashed, within a period of 30 days
from the date of receipt of a copy of this order. The petitioner shall also deposit
10% of the disputed tax, as a condition. The respondents shall take up the case
afresh and pass final orders on merit in accordance with law within a period of 60
days thereafter. The respondents are directed to hear the petitioner before passing

the final order.

Accordingly, this Writ Petition stands allowed. No costs. Consequently,

connected miscellaneous petition is closed.

Index : Yes/No 25.04.2024
Internet : Yes/ No

apd

To

1.The State Tax Officer,
Commercial Tax Department,
Tuticorin II Circle,
Tuticorin District.

2. The Commercial Tax Officer,
Tuticorin II Circle,
Tuticorin,
Tirunelveli
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C.SARAVANAN, J.

apd

W.P.(MD) No.10165 of 2024
and
W.M.P.(MD) No.9185 of 2024

25.04.2024



