W.P.(MD) No.4963 of 2021

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 19.06.2024
CORAM:
THE HONOURABLE MR.JUSTICE C.SARAVANAN

W.P.(MD) No0.4963 of 2021
and
W.M.P.(MD) No.4028 of 2021

Tvl.Aswath Saw Mill,
represented by its Proprietor,

S.Magudhu Meeran ... Petitioner

/vs./

1.The Commissioner of Commercial Taxes,
O/o. the Principal and Special Commissioner of
Commercial Taxes,
Ezhilagam, Chepauk,
Chennai 600 005.

2. The State Tax Officer,
Sengottai Assessment Circle,
Commercial Taxes Office,
No.126, Main Road,
Sengottai 627 810.

3.The Appellate Deputy Commissioner (Appeals),

Tirunelveli.
(R3 has been suo motu impleaded vide

order dated 19.06.2024) ... Respondents
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W.P.(MD) No.4963 of 2021
PRAYER: Writ Petition filed under Article 226 of the Constitution of India for
issuance of Writ of Certiorari, calling for records pertaining to the impugned
order of the 2™ respondent in GSTIN.33ADAPM4703D178/2019-20 dated
31/01/2020 and quash the same.

For Petitioner : Mr.B.Rooban

For Respondents : Mr.R.Suresh Kumar
Additional Government Pleader

ORDER
The petitioner has challenged the impugned order dated 31.01.2020 passed
by the second respondent/the State Tax Officer. The impugned order precedes the
notice issued to the petitioner in ASMT — 10 dated 07.01.2020 as also the
intimation in DRC -01A as also the notice in DRC 01. The petitioner has replied

to the same.

2.The case of the petitioner is that the petitioner had made wrong credit
entry of Rs.76,18,870/- during the month of April, 2019 instead of Rs.
38,09,435/-. 1t 1s submitted that the mistake was rectified by the petitioner in the
returns filed by the petitioner in GSTR 3B for the month of May, 2019. Thus, it is

submitted that the discrepancy, if any, stood rectified.
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W.P.(MD) No.4963 of 2021

3.The learned counsel for the petitioner would draw attention to the fact
that there was sufficient balance of ITC of IGST during the month of May, 2019
for a sum of Rs.16,20,059/- and therefore, the tax liability of the petitioner for the
month of April, as far as IGST liability is concerned, was fully discharged out of

Rs.16,20,059 + 38,09,435/-.

4.1t 1s submitted that the balance amount for a sum of Rs.38,09,435/- was
not availed in GSTR 3B. It is submitted that the second respondent has confirmed
the demand based on the wrong interpretation of the data furnished by the

petitioner in the reply.

5.The petitioner has drawn attention to the calculations, as far as the tax
liability of the petitioner is concerned, gua IGST as also CGST, in paragraph 12
of the affidavit filed in support of the present writ petition, which reads as under:-

“12.It is pertinent to note here that, as extracted by the 2"
Respondent in the impugned order, even if the correct figure of Rs.
38,09,435/- is claimed as ITC in the head of IGST during the month of
April 2019, excess claim of ITC will be there and no tax shall be
balance payable and hence no revenue loss or belated payment of tax
is there. The relevant calculation is as follows:
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IGST CGST SGST
ITC
c/f 16,12,059 ... ..
ii) ITC
April 38,09,435 7,953,965 7,953,965
iii) Total 54,21,494 7,53,965 7,53,965
Iv) Liability 9,34,008 24,49,259 24,49,259
v) Adjustment
From IGST- 9,34,008 24,49,259 20,38,227
vi) Adjustment
CGST/SGST- NA Nil 4,11,032
vii) Total -9,34,008 24,49,259 24,49,259
(v+vi)
Excess Nil +7,53,965 +3,42,933”

W.P.(MD) No.4963 of 2021

6.Defending the impugned order, the learned Additional Government
Pleader for the respondent would submit that the impugned order is dated
31.01.2020, whereas the present writ petition has been filed on 03.03.2021. It is
therefore submitted that the writ petition is liable to be dismissed on account of
laches, in view of the judgment of the Hon'ble Supreme Court in Assistant
Commissioner (CT) LTU, Kakinada and others Vs. Glaxo Smith Kline

Consumer Health Care Limited reported in 2020 SCC Online SC 440.
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W.P.(MD) No.4963 of 2021

7.That apart, it is submitted that even otherwise, the appeal before the
Appellate Commissioner would have been time barred on the date of filing of the
present writ petition on 03.03.2021. It is therefore submitted that the present writ

petition is also liable to be dismissed.

8.In paragraph 5 of the counter, it has been stated as follows:
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Aaril Z01F b e Y an pre e siglerwest of e baspaver e Rad wreangly
o] Frputlas Credilof e mane - nmaler T Iaad wrhich rads m the
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s velurn __|':-_|;- dhe nre e e reie e chapliva Eiir 15 e pan s irgted.
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W.P.(MD) No.4963 of 2021

. it Tam Cue Adistend in 0 Balance ITC avalable
;IBET [ P p— 11;157" o7 |sesT | MGST | CSBT | BGST
EJA00E | FA46208 | Pe4EZ5E | BHIISTE 5411@ 0 Att032 (| TH3BG5 | 342033
5212!3517“!5 G1TSH5 | 4209041 | E27217 | 1888631 | 1175500 i i| 1
1032448 | 1784255 | 1786255 | 4542028 x40 | fovedsa | srase| O afa
[ | Tax }'ﬂf,-'ﬁ-l:vh"—
| Menth IGST  |CGST | 5GST
| April 2019 [ 0 0 0
“May 2019 775 | I0O0A5E | 1441886 2R20494
June 2019 0 V115803 | 1697047 1813750
Total Tax payable | 347754 'EIIJIE'ES':-‘ 3139633 4634234

9.1t 1s therefore submitted that as per the calculation of the petitioner, the

tax amount is Rs.46,34,244/-. However, the petitioner has not paid the balance

amount. Hence, he prays that the writ petition be dismissed.

10.1 have considered the arguments advanced by the learned counsel for the

petitioner and the learned Additional Government Pleader for the respondents.

11.I am of the view that the writ petition challenging the impugned order

belatedly long after the order was passed, was not maintainable.
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W.P.(MD) No.4963 of 2021

12.Be that as it may, the petitioner may have a case for proper explanation
before the Appellate Commissioner under Section 107 of the TNGST Act, 2017.
Therefore, the Appellate Authority, namely, the Appellate Deputy Commissioner

(Appeals), Tirunelveli, is suo motu impleaded as third respondent.

13.The petitioner is directed to file a statutory appeal under Section 107 of
the TNGST Act, 2017 before the third respondent within a period of 30 days from
the date of receipt of a copy of this order. The third respondent shall consider and
dispose of the appeal to be filed by the petitioner within such period without
reference to the limitation on merits and in accordance with law within a period
of 5 months thereafter. It is needless to state that the petitioner shall pre-deposit
the amount as per Section 107 of the TNGST Act, 2017. The petitioner shall also

be heard before fresh order is passed.

14.With the above liberty, the Writ Petition stands dismissed. No costs.

Consequently, connected Miscellaneous Petition is closed.

Index : Yes/No 19.06.2024
Internet : Yes/ No
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W.P.(MD) No.4963 of 2021

To

1.The Commissioner of Commercial Taxes,
O/o. the Principal and Special Commissioner of
Commercial Taxes,
Ezhilagam, Chepauk,
Chennai 600 005.

2.The State Tax Officer,
Sengottai Assessment Circle,
Commercial Taxes Office,
No.126, Main Road,
Sengottai 627 810.
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C.SARAVANAN, J.

mm

W.P.(MD) No0.4963 of 2021

19.06.2024
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