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IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED:   04.12.2024

CORAM :

THE HON'BLE MR.K.R.SHRIRAM, CHIEF JUSTICE

AND

THE HON'BLE MR.JUSTICE SENTHILKUMAR RAMAMOORTHY

W.P.No.31850 of 2018
and W.M.P.No.37092 of 2018

M/s.Soorya Educational Trust,
rep. by its Secretary cum Trustee Er.L.Victor Vijayraj,
No.375, M.G. Road,
Puducherry. .. Petitioner

Vs

1.The Chief Manager/Authorised Officer,
   Punjab National Bank,
   Pondicherry Branch,
   No.310, J.N. Street, Pondicherry-605 001.

2.Arul Sasthalaya Society,
   rep. by S.Valarmathi,
   (President, Correspondent and Administrator),
   5th Cross Street, Pon Nagar,
   Reddiyarpalayam,
   Puducherry-605 010. .. Respondents 

   [Respondent No.1 cause-title amended as per the
     order dated 25.4.2024 made in WMP No.12058 of 2024]
   [Respondent No.2 impleaded as per the order 
     dated 11.11.2019 made in the WP]
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Prayer : Petition filed under Article 226 of the Constitution of India seeking 
issuance of a writ of mandamus directing the respondent (i) to refund sum 
of  Rs.40,12,200/-  (Rupees  Forty  Lakhs  Twelve  Thousand  and  Two 
Hundred) along with reasonable interest at the rate of 18% per annum from 
the date of payment made and till the date of realisation for shortage of 
land measuring to an extent of 2,229 square feet at the rate of 18,00/- per 
square  foot  against  valuable  sale  consideration  amount  sum  of 
Rs.1,70,50,000/- (Rupees  One  Crore  Seventy  Lakhs and Fifty  Thousand 
Only) paid by the petitioner for purchase of 9,474 square feet of land with 
building  situated  at  Pondicherry  Registration  District,  Oulgaret  Sub 
Registration  District,  Oulgaret  Municipal  Limited,  Village  No.36, 
Reddiyarpalayam Revenue  Village,  comprised in  R.S.No.144/7,  Cadastre 
No.117pt,  through public auction under SARFAESI proceedings, and direct 
the respondent (ii) to refund sum of Rs.4,01,220/- (Rupees Four Lakhs One 
Thousand Two Hundred and Twnety only) with interest at the rate of 18% 
per  annum  towards  excessive  expenditure  incurred  by  petitioner  for 
documentation and registration of 2229 square feet of land also, which he 
was not handed over physical possession of the property and (iii) to award 
reasonable compensation to the petitioner towards mental agony caused to 
him.

For Petitioner : Mr.Sharath Chandran
for M/s.Harikrishnan

For Respondents : Mr.F.B.Benjamin George
for respondent No.1

: R2 – Not Ready in Notice
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ORDER
(Order of the Court was made by the Hon'ble Chief Justice)

After the petition was heard for some time, Shri Sharath Chandran 

sought leave of the Court to withdraw the petition with liberty to take such 

steps as advised in accordance with law.

2. Since the petition was diligently pursued, in our view,  the time 

spent from the date of this petition was lodged till today has to be excluded 

in calculating the limitation.   We find support for this view in paragraphs 

12, 13, 16, 17  and 18 of the judgment of a Coordinate Bench of the Bombay 

High Court in  Maharashtra State Farming Corporation Ltd. v. Belapur 

Sugar and Allied Industries Ltd.1, which read as under:

“12. Is the defence of the company claiming rent of their properties 
in  possession  of  the  Corporation  from  the  year  1964  legally 
sustainable? It is not in dispute that the claim of rent is unconnected  
with the  claim of  the  Corporation against the  Company for non-
payment of  the  sugarcane supplied during the  seasons 1985-1986  
and 1986-1987.  The legal position is well settled that a plea in the  
nature of equitable set off is not available when the cross demands 
do not arise out of the same transaction. The law recognises the right 
of  equitable  set  off  provided  the  claim  arises  out  of  the  same 
transaction which is the foundation of plaintiff's claim and so long as 
it has not become time barred; the underlying principle being that it  

1 (2004) 3 Bom 480
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would be inequitable to drive the defendant to separate suit for the  
purpose. In the present case, the condition precedent from claiming 
equitable set off is not made out and cannot be said to be available as 
the  cross demands do not arise out  of  the  same transaction. The 
learned counsel for the company sought to urge that insofar as the  
proceedings for winding up of the company is concerned, if a plea of  
equitable set off  is raised by the company, that would furnish the  
reasonable excuse for non-payment and the company cannot be said 
to have neglected to pay the debt due to the petitioner despite service 
of the statutory notice. He placed reliance on C.A. Galiakotwala and 
Co. Pvt. Ltd., 1984 Vol. 55 Company Cases 746. The learned counsel  
for the Company would also urge that section 3 of the Limitation Act 
only bars the remedy but does not destroy the right and therefore, it  
is lawful for the company to adjust even time barred claim of rent 
against  the  Corporation  and  thus,  there  was  valid  defence  in 
opposition to the  petition for winding up of  the  company. In this 
regard, the learned counsel placed reliance on the judgment of the  
Supreme Court in Punjab National Bank v. Surendara Prasad Sinha,  
AIR 1992 SC 1815.

13. When the claim of equitable set off does not arise out of the same 
transaction  on  which  the  Corporation's  claim  is  founded,  the  
prerequisite condition of equitable set off is not made out and such 
plea cannot be considered to be the plea of valid set off; much less in  
the facts and circumstances of the present case the plea of equitable  
set off can be said to be a bona fide defence to constitute reasonable 
excuse for non-payment by the company in opposition to the petition 
for winding up. In this view of the matter the observation made by 
the  learned  Company Judge  that  the  company has  a  plausible 
defence  insofar as their counter-claim of  rental charges for three  
years prior to the filing of the company petition was not justified.  
However, the fact of the matter is that the learned Company Judge 
has held  in an unequivocal terms that the  company has no valid 
defence  against  the  Corporation  in  respect  of  the  claim  of  Rs.  
59,73,348.75  and Rs.  22,35,251.28.  As regards the  Corporation's 
claim in the  sum of  Rs. 11,32,974.97  in respect of  the  sugarcane 
supplied  for the  season  1985-1986,  the  learned  Company Judge 
cannot be  said to have erred in observing that there was genuine 
dispute. The learned Company Judge in his order observed thus—

“It is the specific case of the Company that they had paid the  
said amount to the petitioners under two separate cheques. It is 
not  disputed  by the  petitioners that  they  had received  the  
payment  towards their bills  dated  December 16,  1986  and 
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December 30, 1986. However, the petitioners say that the said 
amount was appropriated by them towards their earlier bills  
and  this  was  done  with  the  consent  of  Mr.  Maheshwari, 
Director  of  the  Respondent  Company.  On  perusal  of  the  
correspondence between the parties, it is clearly seen that by 
their letter dated January 20, 1987,  the Respondent Company 
categorically disputed  the  case  of  adjustment  sought  to  be  
made out by the petitioners. It was specifically averred in the  
said  letter  that  Mr.  Maheshwari has  never agreed  to  such 
adjustment. In my opinion, the dispute raised by the petitioners 
in that behalf cannot be  said to be frivolous or without any 
substance.”

......

16.  In Rameshwarlal, the Supreme Court held thus—

“2.  It is not necessary for us to  go into the  question of  the  
legality of the order of the High Court in refusing to grant the  
relief.  It is  axiomatic that the  exercise  of  the  power under 
Article  226 being discretionary, the  learned Single Judge as 
well  as the  Division Bench  have not  exercised  the  same to  
direct  the  respondent  to  pay the  alleged  arrears of  salary 
alleged to be due and payable to the petitioner. Under these  
circumstances,  the  only remedy open to  the  petitioner is to  
avail of the action in the suit. Since the limitation has run out  
to file a civil suit by now, which was not so on the date of the  
filing of the writ petition, the Civil Court is required to exclude,  
under section 14  of the Limitation Act, 1963,  the entire time 
taken by the High Court in disposing of the matter from the  
date of the institution of the writ petition.

3.  Normally for application of  section 14,  the  Court dealing 
with the matter in the first instance, which is the subject of the  
issue  in  the  later  case,  must  be  found  to  have  lack  of  
jurisdiction  or  other  cause  of  like  nature  to  entertain  the  
matter. However, since the  High Court expressly declined to  
grant relief relegating the petitioner to a suit in the Civil Court, 
the petitioner cannot be left remediless. Accordingly, the time 
taken in prosecuting the proceedings before the High Court and 
this Court, obviously pursued diligently and bona fide, needs to  
be excluded. The petitioner is permitted to issue notice to the  
Municipality  within  four  weeks  from  today.  After  expiry 
thereof,  he  could file  suit within two months thereafter. The  
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trial  Court  would  consider  and  dispose  of  the  matter  in 
accordance with law on merits.”

17.  We are of the view that the Corporation having pursued winding 
up petitions and appeals before this Court diligently and bona fide,  
the time taken in the said proceedings needs to be excluded.

18. Resultantly we dispose of the four appeals by the following order: 
The  Maharashtra State  Farming Corporation Ltd.  is  granted  two 
months time to file the suit for recovery of the due amount against 
the Company viz. Belapur Sugar and Allied Industries Ltd. The time  
taken  by  the  Maharashtra  State  Farming  Corporation  Ltd.  in 
prosecuting the winding up petition and the appeals before this Court 
shall be excluded under section 14  of the Limitation Act, 1963.  The 
company,  if  advised  and  legally  available,  may  also  pursue 
appropriate remedy for its claim against the Corporation. Obviously 
claim of the parties shall be considered in accordance with law. For a 
period of two months, the Government guarantee furnished by the  
Maharashtra State Farming Corporation Ltd. shall remain operative 
and  thereafter,  the  said  Government  guarantee  shall  stand 
discharged unless ordered otherwise.”

3.  Therefore,  the time taken by petitioner in prosecuting this writ 

petition shall be excluded under Section 14 of the Limitation Act, 1963.

Petition is, accordingly, disposed of.  There shall be no order as to 

costs.  Consequently, interim application stands closed.

(K.R.SHRIRAM, C.J.)                  (SENTHILKUMAR RAMAMOORTHY,J.)
                                         04.12.2024            
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Index : Yes/No
NC : Yes/No
bbr

To:

The Chief Manager/Authorised Officer,
Punjab National Bank,
Pondicherry Branch,
No.310, J.N. Street, Pondicherry-605 001.
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THE HON'BLE CHIEF JUSTICE
AND

SENTHILKUMAR RAMAMOORTHY,J.

bbr

 

W.P.No.31850 of 2018
     

04.12.2024
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