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Additional Solicitor General
Assisted by
Mr.R.Karthikeyan

JUDGMENT

(Judgment of the Court was delivered by M.Sundar, J.)

Captioned 'Original Side Appeal' ['OSA' for the sake of brevity]
has been presented in this 'Commercial Appellate Division' ['CAD' for the
sake of brevity] on 25.11.2021 assailing an 'order dated 22.10.2021 made
in O.P.No0.400 of 2020 and A.No.2155 of 2020 thereat by a Hon'ble
single Judge of this Court' [hereinafter 'impugned order' for the sake of

convenience and clarity].

2. Captioned OSA in this CAD is a statutory appeal under
Section 37 of 'The Arbitration and Conciliation Act, 1996 (Act No.26 of
1996)' [hereinafter 'A and C Act' for the sake of convenience and clarity]
and aforementioned O.P.No0.400 of 2020 before Hon'ble single Judge is

one under Section 34 of A and C Act.

3. An arbitral award dated 06.02.2019 made by a three

member 'Arbitral Tribunal' ('AT' for the sake of brevity) [to be noted,
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three former Hon'ble Judges of this Court constituted the AT] was before
Section 34 Court vide aforementioned O.P.N0.400 of 2020. This
'06.02.2019 award' shall be referred to as 'impugned award' for the sake
of brevity and convenience. It is necessary to write that the three Hon'ble
Arbitrators wrote three separate opinions and therefore, three Hon'ble
Arbitrators consolidated their opinions and tersely set out the unanimous

/ majority verdict on all the 19 issues which the AT dealt with.

4. Verdict qua Issue Nos.1 to 5 is common and it is set out vide
three sub-paragraphs (A), (B) and (C). The petition assailing the
impugned award was filed by the claimant before AT namely 'Chennai
Port Trust' ['CPT' for the sake of brevity] and obviously sole respondent
before the AT namely 'Chennai Container Terminal (P) Ltd., ['CCTPL' for

the sake of brevity] was the sole respondent before Section 34 Court.

5. After full contest, Section 34 Court in and by the impugned
order said that aforementioned Issue Nos.1 to 5 before the AT are
reclassified as Issue No.3 before the 34 Court and that Issue No.3 alone is
set aside. It was also made clear that parties can go for fresh arbitration

only on this Issue No.3. When an award is set aside by a Section 34
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Court, the consequence 1is re-arbitration vide paragraph 52 of
McDermott case law {McDermott International Inc. Vs. Burn
Standard Co. Ltd. and others reported in (2006) 11 SCC 181} and this

paragraph reads as follows:

'52. The 1996 Act makes provision for the supervisory
role of courts, for the review of the arbitral award only to ensure
fairness. Intervention of the court is envisaged in few
circumstances only, like, in case of fraud or bias by the
arbitrators, violation of natural justice, etc. The court cannot
correct errors of the arbitrators. It can only quash the award
leaving the parties free to begin the arbitration again if it is
desired. So, the scheme of the provision aims at keeping the
supervisory role of the court at minimum level and this can be
Jjustified as parties to the agreement make a conscious decision to
exclude the court's jurisdiction by opting for arbitration as they
prefer the expediency and finality offered by it.’

6. In the case on hand, Section 34 Court has restricted the re-
arbitration to Issue No.3 before it [Issue Nos.1 to 5 before the AT]. In
this regard, paragraph 38 of the impugned order becomes relevant and
the same reads as follows:

'38. Taking note of the settled position of law as
discussed above, this Court is of the view the contract has to
be read in entirety one clause cannot be read in isolation.
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Paragraph 2 and Clause (e) of the Article 3.12 and other
clauses ought to have been construed in the context of the
back ground on which clauses have been included.
Therefore, such interpretation should be based on judicial
approach should not be in arbitrary manner. The Arbitrator
cannot supplant their own reasons ignoring the vital
documents and evidence particularly to asses the nature of
the expenses incurred which are meant to be paid by the
Respondent who are the beneficiary of such service. Hence,
this Court is of the view that the Award certainly suffers on

the ground of patent illegality. Therefore, Award relating to.

the e interpretation of contract alone can be interfered as the

same is severable.’

(underlining made by this
Court for ease of reference)

7. Assailing the impugned order of Section 34 Court, CCTPL
has preferred the captioned intra-court appeal under Section 37 of A and

C Act in this CAD.

8. Mr.R.Murari, learned Senior counsel instructed by Mr.Vinod
Kumar of M/s.J.Sagar Associates (Law Firm) for the appellant and
learned Additional Solicitor General of India Mr.AR.L.Sundaresan
instructed by Mr.R.Karthikeyan, learned Standing counsel for CPT were

before us.
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9. Adverting to aforementioned impugned order, learned Senior
counsel for appellant CCTPL and learned Solicitor very fairly agreed that
the impugned order tantamounts to modification of the impugned award
as it has interfered with only part of the impugned award and therefore,
the same is contrary to the Hakeem principle, namely ratio laid down by
Hon'ble Supreme Court in Project Director NHAI Vs. M.Hakeem
reported in (2021) 9 SCC 1 wherein it was laid down that modification of

an arbitral award is impermissible in a Section 34 legal drill.

10. A three member Bench of the Hon'ble Supreme Court
doubting the correctness of Hakeem, formulated five questions and
directed the same to be placed before the Hon'ble Chief Justice of India

for an appropriate order. This is vide proceedings / orders dated
20.02.2024 in Special Leave to Appeal (c) Nos.15336-15337/2021 and

the order reads as follows:
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ITEM WD, 15 CHMIRT NO. 4 SECTION XL1

SUPREME COURT OF INDIA
RECORD DF PROCEEDINGS

Petitions Tor Speclal Leave to Appeal (C] kns, 15336-15137/2021

{Arising out of irpugned fimal judgmen! and order dated BH-BH-2018
in 0SA Mo, S8/7F15 PA-BA-2A19 in 0S4 Ho. 18177815 passed by the
High Gourt af Judicalure at Madras)

GAYATRE BALASANY Petilioner(s]
VERSUE
M5 L8G KOWASOFT TECHNILOGIES LIMITED Respondent 4]

(FO& ADMISSION. FOR REPORTING COWPLIAKCE ARD I.A. ko .4291a72823 Tur
direction]

Date @ 20-02-2824 Thess prtitions were called on for hearing Loday.

CORAN
HOM'BLE ME. JUSTICE DIPAMKAR DATTA
HOM'BLE WR. JBSTICE H.W. WISWANATHAN
HOM'BLE MR. JUSTICE SAMDEEF WMEHTH

For Petitianer(s] Mr. Arvind Datar, Sr. ade.
My, W.¥ Mukunda, Ady.
M. Hine Shaheen, Adv.
Mr. Mithum Shazhank, Adv.
Nr. M.Y Swarcop, Addv,
Mr. Hredai Srivan, Adwv.
HrT. Hishanch Patil, AR

My, K.Parameshear, A0R

For Respondent(s] My, Siddharth Bhatnagar, Sr. ade.
Mr. Debmalys Danerjes, ady,
M=, Manmeet Kauv, adyv,
Mr. Rohan Sharma, ady.
Nr. Gurte] Pal Singh, Ach,
Mr. Abhishek Rana, Adv.
M=, Anamya Khanna, fAdy.
Nr, Aditya Sidhra, fdv.
MS%, Kavanjawala & Co., AR

upal hearing the counsel the Court made che Tollowing

iy e, dRrRDER
w
i L& MNadioldn2azs for direclion slanss gamissed. Time o romey with

i

ra2 order cated 180102021 iz extendod by Three weseks from dal e,
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\

GLP[C} Mus.1B336-15337/2021

-

4. Whether or not ©1e Caurts in exercise of power under sectians 34 ar 37 of
the A-pilratian and Conciliation act, 1336 are empowearad ta modify 2n atica|
award iy g questian which frequently arses inproceesings not only before this
Court cut alan befare the Righ Courts and Lhe District Courts. While ane | re of
decisians of this Court has answered the afaresaid question i the negative.
there arc decsions whicn Fave either radifed the avwards of the zrbitral
friburats or upress oiders under cnallenge mocifving the awasss, I s,
Srerefore, ©F samilngl impes lancz chat thraugh an aulberitotive Promicue et
clerity 15 prowided 1o e guidance of Sre Caurls wch ars requirad ta ceercise
Jbrisdicoen amder Lhe sfarosaid sections 34 and 37, a5 the case iray be, zavin
and nay aut

3 we are o7 the consideres view that the Tallawing guestiors nees to oe
referied La @ larger Bench for answers:

“l wWhether 272 powers af he Courl unoer sectian 34 and 37 of the
Arbitration and Canciiaton At LSGE, will Ineyoe e prser ko
rmon ty an arbltral paa s

2o IV the pover to rodify the awar s svailabla, wheihor spch
powser can be exereised oaly where the award is severanle and a pail
therepf con o2 madified?

3. Whether tha prwer ta sel aside an award under section 34 of
the &z, being & larger power. wll inclise e oawes to modify a0
aribral gwird and f so, to what extent?

A, whathar the powes to madify a0 awatd can be read inlg sre
sawees b SRT Aside an gwerd under section 342 of the Aot?

3. Wmebner the judgriant 2f tus Caurt in Praoject Director MHAI
vs. M. Hakeem', ‘ollowed in Larsem Alr Conditioning end
Refrigeration Company vs. Union of India® and 5V Samudram

vs. State of Kamataka® loy down Tre corect love. as other senches

A
| 1ol 15001
a (e IR R b [ T PRCT L B
2 T RIS P

https://lwww.mhc.tn.gov.in/judis



O.S.A (CAD) No.146 of 2021

SLP(C} Kas.15336-15337/ZR21

o7 oo junges |n Vedanta Limiked w50 SRenzden Shandong
MHuclear Pownr Constrection Company  Limited® Oriental
Structural Englineers Pwk, Ltd, ws, State of Kerala® and MLP

Fower Generatlon Ce. Lte. ws. Ansaldo Enargia Spa®l and Lhiee

judges air LE. Budhrala ws. Chairman, Orissa Mining

Corporation Ltd.”, Tata Hydroelectric Pawer Supply Co. Led.
we., nfen of India® ance Shaktl Math ws. alpha Tiger Cyprus
inrestment Mo X Ltd.") of this Coail heve emner rnmded
dgozepted medifization af the a=altral awards wader covziderakizn®

T T A

B
e
[ 22

q. The sgecial leawe acsnons may be oieced before (he Heaale the Shief
Jastire of Ira Tee 20 aparearistz orger,
JFE NI MUK {PAEETH! T .0 )

COURT MASTEA (4%H)

ok AT MASTZIR 15H1

11. We are informed by both sides that the reference is before a
Constitution Bench and therefore, a Constitution Bench of Hon'ble

Supreme Court is in seizin of the question, more particularly the five

questions qua Hakeem, which are subject matter of reference.

12. When a matter is under reference and in seizin qua a Larger
Bench, the original order will continue to hold the field until the reference
is answered one way or the other. In this view of the matter, both sides
fairly agreed that the matter is to be remitted back to Section 34 Court
albeit leaving all questions open including resorting to sub-section (4) of

Section 34 of A and C Act. Therefore, on the short point of Hakeem
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principle, the same being under reference and in the light of the
consensus between the two sides, we make the following order:

1) Impugned order dated 22.10.2021 made in
0O.P.N0.400 of 2020 and A.No.2155 of 2020 thereat is set
aside and the matter is remanded back to the Section 34 Court;

i1) It is made clear that the impugned order is set
aside solely for the purpose of a de novo Section 34 legal drill
and this means that this Section 37 Court has not expressed
any view or opinion on the merits of the matter;

ii1) All questions before Section 34 Court are left
open;

iv) For adding specificity, we make it clear that it is
open to the Section 34 Court either to resort to sub-section (4)
of Section 34 or hear out Section 34 petition on merits and
sustain or dislodge the award. If the reference is answered in
the interregnum, obviously Hakeem ratio as answered in
reference by Hon'ble Supreme Court will govern the
proceedings; .

v) In the light of sub-section (6) of Section 34, we
deem it appropriate to request Section 34 Court to dispose of
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the matter which is remanded back to it as expeditiously as the
business of Section 34 Court would permit.

vi) In this regard, we deem it appropriate to refer to
paragraph 25 of State of Bihar Vs. Bihar Rajya Bhumi Vikas
Bank Samiti reported in (2018) 9 SCC 472 and order dated
10.12.2020 in O.P.No.527 of 2020 [M.Subbiah Vs. Daimler
Financial Services India Pvt. Ltd., and another] made by a
Section 34 Court wherein in the light of sub-section (5) being
held to be directory, the reckoning date in cases when a Section
34 protagonist approaches the Section 34 Court without issue of
sub-section (5) notice would become the date of presentation.
In other words, time line qua sub-section (6) of Section 34 is
the reminder as regards Section 34 legal drill that is to ensue.

Captioned OSA and captioned CMPs are disposed of with the

aforementioned directives. There shall be no order as to costs.

(M.S.J.) (K.G.T.J.)
10.06.2024
Index:Yes/No
Neutral Citation: Yes/No

gpa
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M.SUNDAR.J.,
and
K.GOVINDARAJAN THILAKAVADI, J.,
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