O.8.A.(CAD)No. 162 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 11.06.2024
CORAM

THE HON'BLE MR. JUSTICE M. SUNDAR
AND

THE HON'BLE MRS. JUSTICE K. GOVINDARAJAN THILAKAVADI

O.S.A. (CAD) No. 162 of 2021

KITPLY INDUSTRIES LIMITED,

having its registered office at

MakumPathar, A.T.Road,

Margherita, Tinsukia,

Assam — 786 181, and its

corporate office at

'"White House', 119, Park Street,

'A' Block, 4™ Floor, Kolkata — 700 016

and a brach office at

New No. 225, Old No.150, Sydenhams Road,
Chennai — 600 003

represented through its

Commercial Manager and authorised signatory
Mr.M. Kannan ..Appellant

Vs.

l. M/s. Mangalam Enterprises,
No.49, NarasingPerumal Koil Street,
Choolai, Chennai — 600 112.
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M/s. Ply Co.,
Old No.183/2, New No. 305,
Sydenhams Road,

Apparao Garden, Choolai,
Chennai — 600 112.

Mr.V. Veeramuthu
Mr. Rajendra Kumar Nahata

M/s. Kitply Wood Industries,
Solitare Tower, Door No: 8 & 9,
1* Floor, Shop No. F15,

Sami Pillai Street,

Choolai, Chennai — 600 112.

M/s. Ulteno,
86, M.C. Road, Washermenpet,
Chennai — 600 021.

(RS & R6 given up)

Prayer:

O.8.A.(CAD)No. 162 of 2021

..Respondents

Original Side Appeal under Section 13 of Commercial Courts

Act read with Order XXXVI Rule 1 of the O.S. Rules read with Clause 15

of the Letters Patent as against the judgment and decree dated 22.07.2021

passed in A.No. 4280 of 2019 in C.S. No. 233 of 2018.
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For Appellant $ Mr.P. Arul Gnana Prakash

For Respondents :: Mr.A.K. Samy for
Ms.M. Vijayalakshmi Rajagopal

for R1 & R3



0.S.A.(CAD)No. 162 of 2021

Mr.N. Surya Senthil along with
Ms. Y K. Aiswarya of

M/s. Surana & Surana for R2 & R4
R5 & R6 given up

JUDGMENT

(Delivered by M. SUNDAR,J.)
This consent judgment/compromise decree will now dispose of
captioned intra court appeal i.e, 'Original Side Appeal' ('"O.S.A." for the sake

of brevity).

2. In the previous listing of the captioned matter on 03.06.2024,
we made the following proceedings/order:

'Mr.P. Arul Gnana Prakash, learned counsel of M/s. BFS
Legal for the appellant and Mr. N. Surya Senthil, learned counsel of
M/s.Surana & Surana for respondents 2 and 4 are before us.

2. Learned counsel for appellant submits that parties
have arrived at a settlement and requests for time to file a Joint
Memo of Compromise.

3. To be noted, in today's hearing, there is no
representation for respondents 1, 3, 5 and 6. Learned counsel for

appellant submits that the 6" respondent is being given up. He has
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also made an endorsement to that effect in the case file.

4. List under the cause list caption "For Recording Memo

of Compromise'on 11.06.2024.

The aforementioned proceedings/order made in captioned O.S.A. on
03.06.2024 shall be read as an integral part and parcel of this consent

judgment/compromise decree.

3. Today, Mr. P. Arul Gnana Prakash, learned counsel of
M/s. BFS Legal (Law Firm) for sole appellant, Mr.A.K. Samy, learned
counsel representing Ms. Vijayalakshmi Rajagopal, learned counsel on
record for respondents 1 and 3 and Mr.N.Surya Senthil along with
Ms. Y .K. Aiswarya, learned counsel of M/s. Surana & Surana (Law Firm)
for respondents 2 and 4 are before us. To be noted, after the earlier
proceedings dated 03.06.2024, 6" respondent has been given up/deleted.
Today, learned counsel for appellant has made an endorsement in the case
file that 5™ respondent is given up and a scanned reproduction of the same is

as follows:
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The aforementioned endorsement is reiterated in the hearing. Owing

to this, 5" respondent also stands deleted.

Before we proceed further, we deem it appropriate to record

that respondents 1 and 2 are not juristic persons. Respondents 3 and 4 are

carrying on business in the name and style of respondents 1 and 2
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respectively as respective sole proprietors. Captioned matter is listed under

the cause list caption 'FOR RECORDING OF MEMO OF COMPROMISE'.

5. The aforementioned learned counsel submitted in unison/in one
voice that a Memorandum of Compromise styled "Terms of Settlement'
('said ToS' for the sake of convenience and clarity) dated 11.06.2024 has
been executed as between appellant, 1% respondent and 3™ respondent. As
regards respondents 2 and 4, Mr.N. Surya Senthil, learned counsel of
M/s. Surana & Surana and Mr.P. Arul Gnana Prakash, learned counsel of
M/s. BFS Legal submit that respondents 2 and 4 would be executing an
affidavit of undertaking and that would suffice. This submission is
recorded. To be noted, respondents 2 and 4 have also joined in the
common request to record the aforementioned ToS and request for a

compromise decree in terms of the said ToS.

6. Though the said ToS was presented before this Court, we find
that clause (III) thereat refer to the mark of the appellant/plaintiff as a well-

known trademark within the meaning of Section 2(1)(zg) of 'The
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Trademarks Act, 1999 ( Act 47 of 1999)' (hereinafter 'said TM Act' for the
sake of brevity). When this was pointed out, learned counsel and parties to
the ToS, who were present in Court agreed to have clause (III) deleted and
suitable scoring off has been made in the said ToS and these endorsements
have been duly countersigned by the parties, who were present in Court. As
regards appellant, an authorised signatory backed by Board Resolution, is
present in Court and as regards respondents 1 and 3, Mr.V.Veeramuthu, S/o.
Velayudam is present in Court. Both parties duly confirmed that they have
signed the said ToS on their own volition after understanding the terms
thereat, agreed for deletion of clause (III) and also assured that both sides
would honour all the terms adumbrated in the said ToS with due sanctity.

This submission is recorded.

7. The photo identity cards of the aforementioned litigants present
in Court are produced and a scanned reproduction of the same are as
follows:

Driving Licence of Mr.M. Kannan,Authorised Signatory of

Appellant:
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O.8.A.(CAD)No. 162 of 2021

8. In the aforementioned scenario, all the aforementioned counsel
and the litigants present in Court reiterated the request in one voice for a

consent judgment/compromise decree in terms of said ToS.

9. This Court having interacted with the litigants and having been
satisfied about the said ToS and the compromise thereat, accedes to the
request and deems it appropriate to dispose of captioned intra court appeal
1.e, captioned O.S.A. by saying that the same now stands disposed of in

terms of the said ToS, which read as follows:
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Veeramuthu and Mangalam Enterprises agree that this terms of
seitlement shall be bhinding on thetr owners, employees, servants, agents,
principal officers, partners, affilintes, franchises, stockiest, assigns, heirs,
successors, Directors, proprictor, persons having interest in the
Veermmuathn and Mangalam Enterprises’s  business, principals,
subsidiaries, sister concerns, affillistes or any other person claiming
under or through them or acting in concert with it or othervise, jointly or
severally.

Veeramuthu end Mangalam Enterprises agree and undertake, that
whether by iteelf or through their owners, employees, scrvants, agents,
principel officers, pastners, affiliates, franchises, stockiest, assigns, heirs,
succeasors, Directors, proprietor persons having interest in Veeramuthu
and Mangslam Enterprises’ business, principals, subsidiaries, sister
concerns, affilates or any other person claiming under or through them
or acting in concert with it or otherwise, jointy or severally, shall not

and for shall not cause to:
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II monner. whatsesseor, IF any sech aspplication, cxists, thuy shsll be
[ withdrswm within 7l af the executian of this aprempent, and intimaced

to Friply Industries Ldmeted,

¥ B Vesramutiu and Macgalom Enterprisesalss cenGam thae thesy havss noe
Fled amy pecition before any fieusn, challmging the righis of Kitply
Inclastries Limited i comneciem with the sasd mwade marks. asd sapgeighi,
mor will ey dooso in e Tutere, disecily or inditectly. 10 any suih
appioation, exara, ey dhall be withdress within T days oF the sceeution
of this agresment, snd intimpted bo Kitply Industrics Limited,

_‘ll":-) ™  Veermmuetn and Mangnlarm  Enterprises  oomfinma that  they  have
intiminted &l appropriate suthoritdes oovate bodies, mcluding the G2T
aprkorilies, BIS authorities, municipal corperatbion ., if applicoble, that
they nre no komger valng the: impugned marks, ar any mark slnlar oo s

sasd troce marks of Kitply Industries Eimsbed,

A
B Veersmuthu and Manigibsm Exierprises confirm that they v destooysd
ol meterial, ncludicg bul noe loired to. macimeries, prisiting machines,

squilpment, pewkuts, phwond, stamps, stomiping machines, dyves, blocks,
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moulds, Rails, printdng dnoms. pechegey materialn, bosnoess popers,
packcta, packagig, lealers, abedy soeleesy sowlers, sign boards, bogs,
peinted moteraal, brochuores, bomes, sSsersammms muaderind, basiness cords,
promntiosal matecial, stoticoery fees. Sessds. Enovodces, virtasl mstcrial,
internet listings efc., benring the sseped macks and) or any enack
idendcal and)or deceptively stmies S o ssmprining of ®Hiiply Indostry
Lirnited's swid froace marks andl s==fes sy part/varants thereof, ot

Eheir e nsl.

3. I conssderation af the above noted afsmsmaes. ceofirmeations, andett akings
and poknowledgements on the pari of Vesssatte snd Muaopslao Enlerjrises.
Kitply Industsies Lisnited hereby forgoes it cSets of Smsages, coels and oy saod all
{ wiher ancillary cluims ws agninal Vierssm gt el Mesgpeismn Eilerprises which ors

l wii et Gl 184 Na, 162 of 2021,

i,  Ritply Industrice Limiled oo speess o Begestthdraws (13 clslms agninst
Vesrarma i In OO No 5058 of 2021 pending s e B of Honhis X1 Metropattan
Magistrote, Snidapet, Chennal gnd consenss o suesbing of the seid Complomt by
the Jiom Ble Medras High Coort filed by Kisly Indessses Limited,

T. By entering into this compromise, 8 S50 Industries Limdted and (BH|
Veermmuthu ond Mongalam Enterprisss, see= s they sholl have no farther
&lairne or demonds ngainst aach other, @ oomssssas with the subject matber of the

=il =l related dispates.

8. WVesromuthu ond Margobom Enterpeses scbeesdedge that if they violate the
termes ol this agreement, directly of indirecty, or g 1o do’ so, Kitply Industries
Limited will be at Hberry to initote spereeses setion, as ovoilobis under Low ond
YWeeramuthu ond Alongnlam Enterprses ssall be Babl= tn domages and costs to

Farply Imfuyiries Lomited,

1z
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4, mwuﬂmmwmmwﬂmﬁ
mhmmmm#mmmm-w.
mmmuuummmhmmumtmmw
uﬂlﬂ-ﬂmi'mﬂmﬁdnfhﬂmﬂnmﬂmmﬁﬁ
ﬂmwmh-lﬁm“mﬂtmwkpmmmﬂhmﬂw
nmﬂ“ﬁwﬁhhﬂdﬂluﬂu]vmmhh
mﬂmwwpﬂmﬁhm“qu‘ﬁm
ﬂmmmﬁtmmﬂMMJuﬂm-ﬂpﬂanmm
mnﬂ-uuﬁ-mwﬁhm—xmmmmmmm
justice,

mgmm:wum:nmkﬂlthmmﬁwuﬂmwmmh
ph-—!um:hj-hﬂqtmmmd-ﬂlmﬂh'mmwﬂ
Mo SOB4 of 2021 pending on the e of Hon'se X0 Meompoten Magis e,
Snickipet, Chemnai as frayed for by the Petitioner [Veerummtin| and pass such
hr&:uﬂmﬂnﬂnﬁ—dﬂim—ﬂtnﬂm“&mtnﬁjuﬂ.mﬂmhr

Kipily Endustries Lisbted
Por KTTPLY INGASTRGS LID

'W

RMFEH;W

Polmw Goames PRk ASE
Counsel for the Kitply Indusirics Limited
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The said ToS will now form part of the compromise decree. There

shall be no order as to costs.

10. We also make it clear that rights, if any, of appellant/plaintiff to
seek a declaration that its mark is a well-known trademark within the
meaning of Section 2(1)(zg) of the TM Act by following the procedure and
in accordance with the said TM Act are preserved, if such course is adopted
on being so advised and if so desired, the authorities shall deal with the
well-known trademark application on its own merits and in accordance with

law, untrammelled by this compromise decree.

(M.S.J)  (K.G.TJ)
nv 11.06.2024

Index: Yes/No
Internet: Yes/No
Speaking Order/Non-Speaking Order
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O.8.A.(CAD)No. 162 of 2021

M. SUNDAR.J.

AND

K. GOVINDARAJAN THILAKAVADLJ.

nv

0.S.A. (CAD) No. 162 of 2021

11.06.2024



