W.PNo.19505 of 2024
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 16.07.2024
CORAM

THE HONOURABLE MR.JUSTICE M.SUNDAR
and
THE HONOURABLE MRS.JUSTICE K.GOVINDARAJAN THILAKAVADI

W.P.N0.19505 of 2024
E.Dinesh Verma ... Petitioner
Vs.

1.The Commissioner,
Aavadi Corporation,
Thiruvellore District,
Chennai - 54.

2.IIFL Home Finance Limited

formerly known as India Infoline Housing
Finance Limited rep. By its

Authorised Officer Mr.Chandramouli
Old No.41, New No.76, Block No.1,
NU Tech Building, Third Floor,
First Main Road, CIT Nagar West,
Nandhanam, Chennai - 35.

Branch Office at
9" Floor, Basconfutura,

No.10/1, Venkatnarayana Road,
T.Nagar, Chennai - 17.

3.King Craft rep. By
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W.PNo.19505 of 2024

Lakshminarayan, S/o.Govindarajan,

No.1/8, Manikandapuram 4™ Street,

Thirumullaivoyal,

Opposite Mangalam Wedding Hall,

Chennai , Tamil Nadu - 600 062.
Respondents

Writ Petition filed under Article 226 of The Constitution of India
praying to issue a Writ of Mandamus directing the first respondent to
remove the illegal encroachment of the third respondent in Survey
Nos.7 and 12 situated at Plot No.4, Thirumullaivoyal Ward No.16,
Block No0.83, Survey No.16 (New) Survey No.12, Ward No.16, Avadi
Taluk, Thiruvallur District and further directing the first respondent to
consider the representations of the petitioner dated 16.03.2023 and
29.05.2024 within stipulated time fixed by this Court.

For Petitioner : Mr.M.Anantharaj

For Respondents : Mr.RA.Gopinath,
Standing Counsel for R1

ORDER

[Order of the Court was made by M.SUNDAR, J1,,]

In the captioned 'Writ Petition' (hereinafter 'WP' for the sake of
brevity), Mr.M.Anantharaj, learned counsel on record for writ

petitioner is before us on the VC (video conferencing) platform.
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2. Learned counsel for petitioner submits that the writ
petitioner has purchased a property at 'Door No.1/8, Plot No.4 in
Survey No.573, Avadi Town Survey Field Register Extract RPT
No0.8812/12 as per T.S.No.16, Block No0.83, Ward D, Thirumullaivoil
Village, MTH Road, Manikandapuram, Thirumullaivoil, Ambattur Taluk,
Now Avadi Taluk, Thiruvallur District' (hereinafter 'said property' for
the sake of convenience and clarity) by way of a sale certificate dated
14.02.2023 under Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002 (SARFAESI
Act). A co-mortgagor filed a writ petition assailing the sale certificate
and the same came to be disposed of by another Hon'ble Division
Bench in and by an order dated 06.03.2024 making it clear that the
Court cannot come to the aid of the mortgagor and that the
mortgagor will be entitled to withdraw monies if deposited. This is
vide order dated 06.03.2024 in W.P. No.7656 of 2023 made by
another Hon'ble Division Bench and a scanned reproduction of the

order is as follows:
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o IH THE HIGH COURT OF JUDICATURE AT MADRAS

CATEDG  06.03.20249
CORAM !

THE HON'BLE ME.SARIAY V.GANGAPURWALA, CHIEF JUSTICE
AN
THE HOM BLE MR.IUSTICE D.BHARATHA CHAKRAVARTHY

W PN 7636 af 2023

Maan Light

Rep. by its Proprietor G, Lekshminarayanan

Mo 18, Manikandapuram 9 Straes

Thirumuillahsoid; Chennal 600 Cbe. =i Patizioner

Vi,
1. ITFL Home Finance Limiczd
Fermerly Bnown as
K5, India Infaline Housing Financa Limiksd
Rep. by its Suthorised Officer Chandra mouli
Branch Office at 9* Floon Basconfubura
Mo 1001, Vienkatanarayan Bogs
T.Hagar, Chennal 600 017,

2, E.0¥nesh Yerma .. Rospondents

Prayer: Petition filed undor Article 226 of the Conslitubian of India
sesking = writ of Certiorarified Mancamus calling for rocords portaining
Lo the issue of Impugned sale certificate dated 14022023 and quash
the same relating te the properoy namely besrng Door Meo1rs, Blot
Mood af 2n exbent of 2340 so.k. comprissd o survey No573, Avadi
Town Survey Fiels Register Extrack RFT Mo BR12/12 as per T.Si-l‘-l-:l.lf.:
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CEoel MeB3, ward By Thiremuilzlvell  Aillage, #MTH  Road;

Marikanda Auran, Thirumuilaiveil, ambatiur Taluk, Mow Avad Talule,
Tairuwallur Distrlctand direct the 1% respondent b Is5UE fresh notice of
damand ir Loan Account No 735407 to the legal heirs of the deceased

ro-borrowears for repayment of the foan amaunt,

For the Pelitioner

ah

M. Sadasharam

For the Respon denis ’.«":r.‘-.’.lja!.a*s-.;hrarn-_-.nl

for Respondeni-1
Mrs.0.Malarvizhi
for Respondent-2

ORDER
(Made by the Han'bie Chief Justice)
wie nave heard S Sadashamam, jearned counsel for the
pettioner M . Belasubramani, learned counsel far the first respondent

and Mies, O Malareizhi, |earned counsel for The second respondent.

. The petitiornear challenges the =ale ceifcate pursuant to 4n
auctlon under the prowlsions af  Securitization amd Recpnstruchon o5

Financial As581s =nod Enfarcement of Security Tnterest Ack, 2002,

%:
kg
[
'
=3
|
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i 3. Leamed cownsel for tha petitionar submits that the petiticner,
altar the szle has been conducted, has deposited an amount of

Rs.68.00 fakh (Rupees sixty eight lakh onaly) an 28,03.2023, Le. the

entire amount of salo, The petitloner s entitled o redemption of

mortgage,

4. The petiticner daimz 1o be the legal heir of ane of the -o-
mu:-ngngnré, namely Govindarajan, Learned counse! far the patiticner
submits. that thea - saig Govlsdarajan died on 31,172.2022 and the
2uction It conducted on 15.01.2622. On the date of auclion, the said
Govindarajan had died. Twe othor margagors hava zlsg passed away
bufore tha date of auction, Learned counsel furthar submite chat oo

nobica was served upon the tegal heirs of e deceased Govindarajan.

<. It Is further submitted thal Rules B and 9 of the Security
Interest [Enforcement) Rules, ZD0Z2 have Heen winlated. The
resoendents have not made clear as to whether the auction purchaser
had deposited 25% amount on the same date. Mo dabes are glven in

the zale certifcate of tha deposit of the amount. Tha notlcs has to =e

.i",g_ge Tof 7

g njudia
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seriedd upon ‘the bormwer under Rule &(&}. The same Is also not
cervgd, It B2 further conbended thet the properly has been sold at o

WETY |IBSs Vallle.

6. Learneg counsel for the first responderl submits that e
piotice has besn sereed on the borrowiers on DEL1Z.2023, An affidavit
hes been execubed evan by Lhe present petitivorer gore=ing for sale of
the property, Fven Mrlakshminarayanan has signed the same. 5o
glso, MrGovindarsjan, father of the petitionen Tre notice of sale was
cerved uson the fzther ¢f the petiionen namely Govindaraian, who

was @ co-morbgegor,

7. It appears that the notice has been served  upon
Govindarajan, thncuogh whom the petitionsr dzims, or 08,12.2023,
regarding the sale of the propemy. Govindaratan, Lakshiminarsyanan,
go also Uhe present pelitioner have cascuted an affidavit In fawour .uF
the bark agreelng for the sale of the property to the prospective buryern

The said f2ct is not statad in the pelition.

Poprdal 7



Ve P e, PG SE of Add

%, The sale certificate has kieen insued within one manih af the
aucHion sale, The entire amount of considsration has heoen paid withiin
one month of thie auction sale by the auction purchaser. Rulas 8 and o

of tne Rules appear to have been comuplied with.

g, The petitioner lost his right of redemption after the issuance
of =sale notice In view of the judgrment of the Apex Court in Gl
Appaal Nos. 5542 — 5543 of 2023, dated #1.09.2023 (Celir LIP W,

Bafrma Maobars f."-mm'_:ai} Dyt Ltd, and others).

0. In the llght of thal, this Court cannot coms 10 the aid of the
pelitioner, The writ petition, 5 guch, skands disposed of, In case the
patitoner has deposited the amount, the petitioner is entitled Lo
withdraw  the same. There shall be na crder as 1o COSTS-

Consequently, WML RMNos TROG, 709 and 17493 of 2023 are chosed.

(5.0G, Gl (0.B.Ca 1)

[6.03.2024
Trdex . ¥eo/ Mo

Meutral Cleation Yos!/MNo

Poapa Safl 7
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3. To be noted, writ petitioner before us in the captioned matter
is R2 in the earlier WP and R2 before us is R1 in the earlier WP.
Learned counsel submits that R3 in the captioned WP has now
encroached upon a public road blocking the writ petitioner's ingress
and egress to aforementioned property purchased by writ petitioner

by way of sale certificate.

4. Issue notice to official respondent i.e., R1 (The
Commissioner, Aavadi Corporation, Thiruvellore District, Chennai -

54).

5. Mr.RA.Gopinath, learned standing counsel accepts notice for

R1.

6. Learned counsel for R1 on instructions submits that the writ
petitioner has sent two representations one dated 16.03.2023 and
another dated 29.05.2024 but whether the alleged encroachment is in
public road or in private property is not clear. Therefore, Avadi
Corporation has written to the jurisdictional Revenue Tahsildar

seeking clarification in this regard i.e., clarification by conducting
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survey. A copy of the communication dated 01.07.2024 in this regard

placed before us by learned counsel for R1 is as follows:
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W.PNo.19505 of 2024

7. Learned counsel for R1 submits that if the encroachment is in

a public place, proceedings under Section 128(1)(b) of 'The Tamil
Nadu Urban Local Bodies Act, 1998' {hereinafter "TNULB Act' for the

sake of brevity} would be initiated.

8. In the light of the narrative thus far, we find that the legal
perimeter within which captioned WP should now perambulate has
dwindled considerably. Therefore, with the consent of learned
counsel for writ petitioner and learned counsel for R1, main WP is
taken up. We are acutely conscious that R2 and R3 who are private
respondents are not before us. Therefore, we also make it clear we

would be mentioning infra about the safety valve qua R2 and R3.

9. It is clear from the stand of R1 counsel that post survey by
the jurisdictional Revenue Tahsildar, if alleged encroachment is in a
public place, the removal of encroachment procedure under Section
128(1)(b) of TNULB Act would be kick started. A careful perusal of
Section 128(1)(b) and proviso thereat of TNULB Act makes it clear
that it provides for alleged encroachers to be made noticees, show

caused giving seven days time. The proviso also provides for disposal

Page Nos.11/14

https://lwww.mhc.tn.gov.in/judis



W.PNo.19505 of 2024
of any representation if received within the seven days period i.e.,
disposal before making final orders. Therefore, if the encroachment is
by R2 and R3 (private respondents) or by any other person or entity,
the person or entity shall be show caused in accordance with Section
128(1)(b) of TNULB Act. This is the safety valve which we are putting
in qua private respondents i.e., R2 and R3. In this regard, we make it
clear that all the rights and contentions of R2 and R3 are left open
and obviously rights and contentions of other parties are also left
open if proceedings under Section 128(1)(b) of TNULB Act are kick

started.

10. R1 will do well to get a report from the jurisdictional
Revenue Tahsildar and do the needful depending on the report as

expeditiously as the business of R1 would permit.

11. Recording the stated position of R1, captioned WP is

disposed of as closed. There shall be no order as to costs.

(M.S.,].) (K.G.T.,J.)
16.07.2024
Index : Yes / No
Neutral Citation : Yes / No
mmi
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To
The Commissioner,
Aavadi Corporation,

Thiruvellore District,
Chennai - 54.
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M.SUNDAR, J.,
and
K.GOVINDARAJAN THILAKAVADI, 1.,

mmi

W.P.N0.19505 of 2024

16.07.2024



