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JUDGEMENT
(Judgement of the Court was delivered by S.M.Subramaniam J.)

State is the appellant before us. The respondent filed a writ petition
seeking direction to include his name in the panel of the year 2012-13 for
promotion to the post of Assistant Commissioner of Labour, by treating the
services of the petitioner as Labour Officer (Social Security Scheme) from

1.11.2009 to 10.12.2020.

2. The Learned Additional Advocate General, appearing on behalf of
the State would submit that the petitioner was not holding any one of the
feeder category posts contemplated under the rules. He was holding the post
of Labour Officer (Social Security Scheme) which was not included as a
feeder category for promotion to the post of Assistant Commissioner of
Labour. That apart, it was a new post created and the petitioner was
appointed. Rules were not amended during the relevant point of time when
the panel of the year 2012-2013 was published. Further,the respondent did
not possess the requisite experience in the post of Labour Officer,
Administrative Officer or Public Relation Officer. Therefore, his name was
not considered. The learned Single Judge granted the relief without

considering the rule position and thus, the appeal is to be allowed.
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3. The learned counsel for the respondent Mr.Adithya Reddy would
oppose by stating that the delay in issuing an amendment cannot result in
denial of promotion to the respondent. The respondent is fully qualified for
promotion to the post and Assistant Commissioner. He had served more than
one year in the post of Labour Officer (Social Security Scheme). Therefore,
the appellants ought to have included the name of the respondent in the panel
of the year 2012-13 for promotion to the post of Assistant Commissioner.
The Writ Court considered the fact that even as per the rules, that was in
existence in the year 2012-13, the petitioner was qualified and accordingly,

granted the relief.

4. The undisputed fact between the parties are that the respondent was
appointed as Labour Officer (Social Security Scheme) in the year 2008. It
was a new post created. Thus, there was an administrative delay in issuing an
amendment including the said post as a feeder category for promotion to the
post of Assistant Commissioner of Labour. Any administrative delay in
amending the rules would not affect the promotional prospects of the
employees. Subsequently, the rule was amended and the Labour Officer

(Social Security Scheme) was included as a feeder category, consequently,
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the respondent was promoted to the post of Assistant Commissioner in the
year 2015. Therefore, it is not the case of the appellant that the petitioner is
not qualified for promotion to the post of Assistant Commissioner but during
the relevant point of time, in the year 2012-13, the rule was not amended and
in the absence of rule, the Department was not in a position to promote the

respondent.

5. Promotion per se cannot be claimed as an absolute right. However,
consideration for promotion is a fundamental right of an employee. When the
respondent was working in the cadre of Labour Officer (Social Security
Scheme), which carries an identical scale of the post of Labour Officer, and
the respondent was fully qualified for promotion to the post of Assistant
Commissioner, mere administrative delay in amending the rule would not
deprive the opportunity of promotion to the respondent. There was no other
impediment for the Department to consider the name of the respondent for
promotion to the post of Assistant Commissioner in the panel of the year
2012-13. Thus, we concur with the findings of the Writ Court that the
respondent was found eligible for promotion to the post of Assistant
Commissioner of Labour and consequently, his name should be included in

the panel for promotion to the post of Assistant Commissioner of Labour of
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the year 2012-13, and accordingly, promotions are to be granted with

retrospective effect on par with his immediate junior.

6. However, we made it clear that while granting notional promotion
by including the name of the respondent in the panel of the year 2012-13, the
respondent is not entitled to claim any back wages or monetary benefits since
he had not served in the post of Assistant Commissioner of Labour till such
time he was promoted in the year 2015. All other benefits including
continuity of service and seniority ought to be extended to the respondent,
which would be helpful to get further promotions and other superannuation

benefits to him.

7. With these clarifications, the writ order stands confirmed and the
writ appeal i1s dismissed. No costs. Consequently, connected miscellaneous

petition is closed.

(S.M.S.J.,) (C.K.J.,)
26.06.2024
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