W.P. Nos. 15192, 15197 & 15203 of 2024
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 13.06.2024
CORAM

THE HONOURABLE MR.JUSTICE M.SUNDAR
and
THE HONOURABLE MRS.JUSTICE K.GOVINDARAJAN THILAKAVADI

W.P. Nos.15192, 15197 and 15203 of 2024
and
W.M.P.N0.16523 of 2024 in W.P.N0.15192 of 2024,
W.M.P.N0.16531 of 2024 in W.P.N0.15197 of 2024
W.M.P.N0.16537 of 2024 in W.P.N0.15203 of 2024

1.K.M.Kannappan

2.K.Ponni Kannappan .. Petitioners in
W.P.N0.15192 of 2024

1.Nagarajan

2.Devi .. Petitioners in
W.P.N0.15197 of 2024

C.Subramanian .. Petitioner in
W.P.N0.15203 of 2024

Vs.

1.State of Tamil Nadu
through the Secretary to Government,
Highways Department,
Fort St. George, Chennai - 9.

2.The Assistant Divisional Engineer (H) & (CM),
State Highways Department,
Tambaram Sub Division,
Tambaram - 600 045.

3.The District Collector,
Chengalpattu,
Collector Office, GST Road,
Chengalpattu - 603 001. .. Respondents in
all W.Ps
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W.P. Nos. 15192, 15197 & 15203 of 2024

Prayer in W.P.N0.15192 of 2024: Writ petition filed
under Article 226 of the Constitution of India praying to issue a writ
of certiorari to call for the records of the impugned order passed by
the second respondent - The Assistant Divisional Engineer- (H) &
(CM), State Highways Department, Tambaram Sub-Division,
Tambaram - 600 045 in Thakkedhu No.234-1/2024/Ee.Ne.Va dated
22.05.2024 in Survey Nos.119/1D, 119/1E1 and 119/1E2,
Vengaivasal, Tambaram, Chennai and quash the same.

Prayer in W.P.N0.15197 of 2024: Writ petition filed
under Article 226 of the Constitution of India praying to issue a writ
of certiorari to call for the records of the impugned order passed by
the second respondent - The Assistant Divisional Engineer- (H) &
(CM), State Highways Department, Tambaram Sub-Division,
Tambaram - 600 045 in Thakkedhu No.234-1/2024/Ee.Ne.Va dated
22.05.2024 in Survey No0.119/1F, Vengaivasal, Tambaram, Chennai
and quash the same.

Prayer in W.P.N0.15203 of 2024: Writ petition filed
under Article 226 of the Constitution of India praying to issue a writ
of certiorari to call for the records of the impugned order passed by
the second respondent - The Assistant Divisional Engineer- (H) &
(CM), State Highways Department, Tambaram Sub-Division,
Tambaram - 600 045 in Thakkedhu No.234-1/2024/Ee.Ne.Va dated
22.05.2024 in Survey No.119/1A, Vengaivasal, Tambaram, Chennai

and quash the same.

For Petitioner : Mr.G.Stanly Hebzon Singh
in all W.Ps

For Respondents : Mr.T.K.Saravanan,
Government Advocate
in all W.Ps
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W.P. Nos. 15192, 15197 & 15203 of 2024

COMMON ORDER

(Order of the Court was made by M.Sundar, J.)

This common order will now dispose of the captioned three
main 'Writ Petitions' (hereinafter 'WPs' in plural and "WP' in singular
for the sake of brevity, convenience and clarity) and the captioned
'Writ Miscellaneous Petitions' (hereinafter 'WMPs' in plural and
'WMP' in singular for the sake of brevity, convenience and clarity)

thereat.

2. Factual matrix qua captioned matters is common. Short
facts are that the writ petitioners were visited with 'proceedings
dated 22.05.2024 bearing reference Thakkedhu No0.234-
1/2024/Ee.Ne.Va' (collectively 'impugned proceedings' made by R2
i.e., Assistant Divisional Engineer (H) & (CM), State Highways
Department, Tambaram Sub Division, Tambaram; that assailing the
impugned proceedings, captioned WPs have been filed by the

respective noticees; that vide impugned proceedings, R2 has said

that the writ petitioners have caused 'encroachment' qua a 'highway'

necessitating action vide 'The Tamil Nadu Highways Act, 2001’

(hereinafter 'said Act' for the sake of convenience and clarity); that
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W.P. Nos.15192, 15197 & 15203 of 2024
the grievance of the writ petitioners is that an opportunity to show
cause has not been given; that predicated on said grievance,

captioned WPs have been filed.

3. Issue notice.
4. Mr.T.K.Saravanan, learned Government Advocate
accepts notice for all the respondents in all the captioned three WPs

and WMPs thereat.

5. Learned State counsel on instructions submits that the
impugned proceedings are show cause notices within the meaning
of Section 28(2)(ii) of said Act. A careful perusal of the impugned
proceedings brings to light that it is not happily worded as it does
not call upon the noticees with specificity and clarity to show cause.
In any event, after receipt of impugned proceedings, the noticees
have sent representations dated 24.05.2024 and a scanned
reproduction of the representations as placed before us are as

follows:

https://www.mhc.tn.gov.in/judis
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W.P. Nos.15192, 15197 & 15203 of 2024

Representation of the writ petitioner in W.P.N0.15192 of
2024 :

.l Caba; 24-05-20249

s r

From

Mr.Kannappan

Mes_ Ponnl Wo Hannappan
5.Mo,119/10, Patta No.8143
S.No,. 118/1E1, Patta Mo, 7485
H.No. 119/IE2, Pakta No, 7455
Vengaivasal, Chennal

To

The Assiskant Divisional Enginger (HI&{CM)
Highways Departrment l
Tambaram Subk-Divislon

Tambararm 600 045

Curmali: CpEEhFTamaEaen — Saeieiea (GE) SU wape vk @
FanCi ks - Snbumb (Bs), siohl, = CGsTliab -
CERshrrevehRampEss SBErpaeie FHEESTRRLND - waniLarks
Fremse (wlfiy Berusnssurssn anfien Sof 402 60 sy oo
Fa A et EHmE: @RS - BN

pinfsmet S LTEALE, mnbogd i, Srbord o) sl
b, L 120, 202 fn S e 1R-05-2004
AT SgeeE @Al aed 2341 /302 @ de e 22052024

1. The above noktice was recelved by us inferming 85 1o the encroachmant
of highways land of an extent of 00510 Sg.mir wititaut mentoning tha
ather Infrastructure provided by us for the wuse and enjoyment of the
public and by preventng amy sinsuthotized use and occupation and
misuse of e hlg_l'-n.'n.-as,'s. In the particelar-araa, the Ao is of so wse for
the public as sudy, Apart from that, thera is a4 fooim construcied about
some 40 years back and high tenslon EB connedion remains o the
property, Tt was duly protected by a campound wall prevaniing
unauthorized use by 3% parties and we emjoy the Same 85 oUr own for
miora thas 40 years. The drainage canal was consbructed beyond the
campound wall recognizing as te my leng possession and enjoyment of
the proparty claims to have been ewned by highways department,

W\ Cmauan
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W.P. Nos.15192, 15197 & 15203 of 2024

2. We further state that the compound wall and ather infrastuctuce are
fn our possassion and enjoyment over a perod of 40 yvears and :::u:a.m._
The same ywas transferred to us from my vendor,

3. The notice appears to have been |ssued based oh a reply to the letter
uhder Right to Information Act ssught by some third parties, Thers is
no complaint by any person as eur encroachment on the land s
nostructing the free flow of taffic. There & o complaint that the land
undar the ooccupation s nesded for the public use, There |5 no
camplaint from pubdic or by the department .as tha oocuepaton of the
land in aur possession for mote thes 40 years. Even the encroechment
said te hawe been made by us was found out only now., Howevear, the
natice under reply does not contzln any reasan as why the so called
encroachment made by us required fo be removed as provided under
Sec 41 of TH Highways fct, Tha time specified by vou under the act
has not bean followed, The ¥ days notice for resnoval of so :.ulléui
encroachment by 15 sgeinst the pravisions of THN Highways Act.
Howewar, therg is a provision to appeal; the same has not bean
mentioned with name of the appelate zuthority &nd the placa of
appeal to be praferred In the notice under reply. Further, tha notice Is
nat In accordance with the provisions of the Act and Rules framed
these under. Though the sunvey was conducted; the.same was not
done: I our presence with notice to the so called pecupier of the
higerways. We have walid defanse in the matter so ag 4o axplalh our
casg; theseby the notee issped for remmowal of obstruction doss not
arise.,

4. So far there- iz Ao guestlen of our encroachment in the properby snd
there was no compaint claiming teat the praperty - belongs te Mghemags
department;.

5. In any ewant, the removal of gll the Isfragtructhura carmot be done
Imenediately &35 tha tme frama gives in the notice onder reply 5 nat
sufficient. Further, wa are In long passesston. apd anjoymeant urf_ﬂ-m

proparty and we ape E‘ntltlﬁf:l to be. heard In detail and there |5 no
. L AT kAl

S
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W.P. Nos.15192, 15197 & 15203 of 2024

CPportunity or provislon to appeal to the Tribunal nat being shown in
the notice under reply before taking any action, Just by mentianing or

— giving us 7 days notice for remeval of so cafled encroachment by us
which s being In our possessisn for maore than 40 years. We hava alsg
perfected our title to the Propery as o our long possession aind
enjeyment of more than 40 years,

6. Hence there must he Proper and detailed enquiry by gii-.rseng us an
Opporunity by fixing a date & fime to arable us to explain our cass
befare the competant authorftles befora taking any action baing taken
2% shown in the notice, 1 !

7. We hope you will understand the situation and do the nesdful and
ablige,

Thanking yau
WWlf_mxun A

Mr.Kannappan Mrs. Parinl Wio Kan nappan
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W.P. Nos.15192, 15197 & 15203 of 2024

Representation of the writ petitioner in W.P.N0.15197 of

2024 :
_g ".H"" W
Ragd Post with Ack, Due
Date; 24-05-2024

M. Magaralan

Mirs. Cevi Wio of Nagarajan
S.No.119/1F, Fatta No. 5528
Vengaivasal, Chennai

o

The Assistant Divisional Engineer {H}EJ{CM]
Highways Deparbment

Tambaram Sub-Division

Tarmbararm e00 045

Gungrain: GRBshFranasmeon — Uossnen (G0 4ol wnEEFFFTassa @
dan LD - SNEURE (), &Hei), R L GEmmlLab -
LR RhFTEm G EENDESE e iR - 0w T

s (su|l) BaidwnsanrFsd Fransn SHaf 002000 s e sfin)
S EAATAT | E®T sS0nE SermEs - GEICTHTS

720 T S T G2 || O - o | Y - Y T 0
FFATSAL 1R 2024 g A4 st 16052024
MG s At e 230-1 2024 (@ eo et E2-05-3004
1. The above notice was received by us informing as o the encroachmment
of highways land of an extent of 00Z40 Sg.mtr withaut mentlaning the
cther infrastruocture provided by us for the use and enjoyment of the
public and by preventing any unauthorized use and occupation ond
misuze of the highways. In the particular ‘area, the land is in W-Shapa
] and there was no use for the public as such, Apart frorm that, there §s
a Transformer and a Vinayagar Temple situated in the land, being usad
by Lhe public. We are maintaining a garden with a fountain and duly
covered by compound wall by my wvendor, The dralnage canal was
constructed bovend the compound wall recegnizing as to my long
possession and enjoyment of the propery <faims to have bean ownead

by highways deparbment. Rj' 3 R\! ‘
Fin
. [\‘J s I“l a7 s -
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7 e furthier state that the compound wall and other infrastrociure aas

W.P. Nos.15192, 15197 & 15203 of 2024

in our possession and enjoyment over & period of 40 years and
The same was transfermed Lo us fram my vendar. -
The notice appears to have been issued based on a reply to the leites
under Right to Informaticn Act sought by some third parties. Ther= i
no complaint by any person as our encroachiment on the e =
nbstructing the fres flow of trafic. There is no camplaint that the s
under the occupstion is neaded for the poblic wse. Thers & &8
complialnt fram public or by the department as tha ocrupation - of e
fand T our possession for mare than 40 years. Even the encroschmes
saitl to hawe hean made by Us was found out only now, Howsver, S
notice under reply doss not contain any reason as why Whe so f=t
encroachrment made by ié'requlred te be removed as provided onder
Sec 41 of TH Highways Act. The dme spedfied by you under the =%
has not been followed. The 7 days notice for removal of so calles
encroachment by is against the provisions of TN Highways L3
Howewver, thera |s a provision to appeal; the same has net mesm
mentlaned with name of tho appellate authorily and the place d
sppeal to ba preferred in the nolice under reply. Further, the notice B
nat In accordance with the provisions of the Act and Rules frames
there under, Though the survey was canducted, the sams was st
done in our presence with notice to the so called cocupier of =
highways. We hawve valid defenss in the maller g0 as to explain oar
case; thercby the notice issued for removal of obstruction does -
arise.

o far there is ne guestlen of our encroachment in the property and
Lhers was no compleint claiming that the property belongs to highways
department. .

In any event, the remowval of all the infrastruclure cannot be done
immediately as the time frame given In the notice under reply is not
sulTicient, 'Furt'hcr, we are In long possession and enjoyment af ths
property and we are entitled to be heard in detail and there s ne




W.P. Nos. 15192, 15197 & 15203 of 2024

oRPOrUnITY oF provision o appeal to the Tribunal not belng shown in
the notice under reply befora Laking any action. Just By mentioning or
giving us ¥ days notice for removal of so called encroachment by s
which is being in our possesslon for more than 40 years. We have also
perfected our Ritle Lo the property as to our Inn-g. puﬁsessiun and
enjoyment of more than 40 yaars.

B&. Hence there must be proper and detailed enguiry by giving us an
apportunity by fixing a date & time to anable us o explain our case
belore the competent authorities before taking any actlan being takan
a5 shown in tha notica.

FoWe hope yvou will understand the situation and do the needful and

ablige.
Thanking wou r iy
- [ S=me
|1. |; '.l_rl_ i
Mr.Magdrajan Mrs.Dewi W/Wo of Nagarajan

Representation of the writ petitioner in W.P.N0.15203 of

https://www.mhc.tn.gov.in/judis
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W.P. Nos.15192, 15197 & 15203 of 2024

2024 :

- Date; 24-05-2024
From

Mr. C. Subramanlan
SN 119/1A, Patta Mo.3531
Vangaivasal, Chennal

T

The Assistant Divisional Engineer [HY&[CM)
Highways Department

Tambaram Sub-Division

Ternbaram &S00 45

G E sty G’m@&-ﬂ;,n'-'l-ma:;tg.ls:-m = Glrshenay [GIE) S 0T EETEST e S
GENCL L - b m Cofhl, aioiu, oV 8&me) b -
Qﬁﬁ@-&mﬁn‘l}l}éﬁm Gl G T FRERIRQUTD - |onbim s
sl (Fugdd SamflmueauTEe srama o008 002 B0 queng @ shen
L4 ANEN (orT ik BXTmEsr - GET_jurs

utlamsn: el ndd ey, femie i s Iy ETRLID S mailah
-, 616 V1202008 fap £4 mavsly 16052024
BB Demeia Sl ATew 23:0-1 202G Smnlen SETE 22050004

1. The above notice was received by us Infarming as to the encroachment
af highways land of an extent of QOZPS Sq.mbr withoue mentioning the
cther infrastrpcture drovided by ma for the yse and enjoyment of the
Pubiic and by preventing any upnauthorized use and occupation and
misuse of tha highways, In the particular area, tha land is of ne use for
tha public as such. Apart from that, there is a room constructed about
some 40 years back and high tension £6 connecton remains in thao
property. It was duly protected by a compound wall Rreventing
unauthorized use by 2™ partios and we enjoy the same a5 our own for
mare than 40 yaars. The dralmage canal was constructad beyvond the
compound wall recegnizing as to my long possassion and enjoyment of
the property clalms to have been own ed by highways department.

e — I':-'IF e e

https://www.mhc.tn.gov.in/judis
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W.P. Nos.15192, 15197 & 15203 of 2024

7. T Further stata thit the compound wall and other Infrastructura arg in

https://www.mhc.tn.gov.in/judis

my possession and anjoyrmant ower a pariod of 40 years &nd -ITUE. ‘

The sarme was transferred to me from my vendeor.

The notice appears to have been issued based on a reply to the letier
undar Right te Information Act sought by some third parties. Thers IS
e complaint by any person ms our encroachment on the land 18
phatructing the frea flow of traffic. There |5 no complaint that the land
undar- the ococupstion I5 needad for the public use. Therm s Mo
eomplaint frem public or by the departmant as the sccupation of the
jand in our possession for mare than 40 years. Even the ancronchrmsnt
sald o have been made by ma was found out anly now, However, the
notics under reply doas not contdin any reason as why the so called
encroachment made by us required to be remaved as prosidad under
Soc 41 of TH Highways Act. The time specified by you undar the act
has not been followed. Tha 7 days notice fos removal of <o calied
encroachment by 15 against the provisions of TH Highways Aot
Hewever, there 13 a provision to appeal; the same has net besn
mentionad with name of the appellabe authority and the place oF
appeal to be prefarred in the notice under reply. Further, tha notics i
nat In accordance with the provisions of the Act and Rules Framed
there undar, Thought the survey was conducted, the same wos et
dope In our presence with notics to the so called eccupler of
highways, We have valld dafense in tha matter sq as to explain ooe
casp: thereby the notlcs lssued for removal of abstruction does Rot

&a far thepe s no question of our encroachrment in the propery and
thare was no complalnt elalming that the property belongs o highwy
dopartment.

5. In any event, the removal of all the Infrastructure cannot be done

irr1;-m:|:ua|'tul-.l as the time frame givan in the notice under reply. s

cufficlent, Further, we ara in lang possessian and enjoyment of

proporty and we ane entithed to be haard In detail and there I 3

el =l

=



W.P. Nos. 15192, 15197 & 15203 of 2024

appartanity. or provision to app2ss te the Uribunal rab being =hown in

e W poficn under repfy betare takirg ary actlon, Just by mendaning or

giving us 7 da¥'s patlce for remeyal of en called oncroachonent by ol

which iz balng in cur possession for mons Lian 40 years, Wehave alsg

pertacted aur Litle to the properly as 0 our ang pesssssion and
anjoyment of mang Tan Al years,

. Hepes thera must be proper and dezailed enguiry oy giving ma an

appaetiniby ‘:.,-' fiimg @ data & Sme ke enable ma 2 explain par case

mafora the comipetent suthorilies oatare teking eny actlon teing takar

=]

% shoan in tha rapce.
7. T hipe e will understang the situalien snd o2 the neadfal 2nd abilige.

Thenking you i
)

- K]

) I___;I—.\_,.-—

L. Subrgmankan

6. This takes us back to Section 28(2)(ii) of said Act and

the proviso thereat which reads as follows:

https://lwww.mhc.tn.gov.in/judis
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W.P. Nos. 15192, 15197 & 15203 of 2024

'28.Prevention of encroachment: (1)

(2) The Highways authority or any

person authorised by it in this behalf, may--

(ii)) remove any immovable structure,
whether permanent or temporary in nature,
encroaching the highway or in the area vested with
Government under this Act, after issuing a show
cause notice against such removal, returnable within
a period of seven days from the date of receipt
thereof:

Provided that any representation received
within the time Ilimit shall be considered by the
authority or officer concerned before passing final

orders.'

7. Before we proceed further, we deem it appropriate to
say that in the days to come, show cause notices contemplated vide

Section 28(2)(ii) of said Act should be couched in a language with
clarity and specificity calling upon noticees/addressees 'to show

cause'.

8. As regards proviso to Section 28(2)(ii) of said Act, it
makes it clear that any representation received within the time limit

qua show cause notice shall also be considered by the authority or

https://lwww.mhc.tn.gov.in/judis
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W.P. Nos.15192, 15197 & 15203 of 2024
officer concerned before passing orders. Therefore, it is statutorily
necessary that the aforementioned representations dated

24.05.2024 need to be considered by R2.

9. Owing to the limited perimeter and landscape of the
captioned WPs, with the consent of both sides, main WPs were

taken up in the Admission Board itself.

10. In the light of the narrative, discussion and our
dispositive reasoning/views set out supra, the following order is
made:

10.1 The three impugned proceedings all dated
22.05.2024 issued by R2 shall now be construed as
'show cause notices' ('SCNs' in plural and 'SCN' in
singular for the sake of convenience and clarity) and the
noticees/writ petitioners will respond to the same (to

R2) within seven days from today i.e., by 20.06.2024;

10.2 The aforementioned representations
dated 24.05.2024 shall be considered by R2 within the

same time frame i.e., by 20.06.2024;

10.3 The proceedings of R2 pursuant to

https://www.mhc.tn.gov.in/judis
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W.P. Nos. 15192, 15197 & 15203 of 2024
considering SCNs and proceedings of R2 qua
representations shall be communicated to the writ
petitioners under due acknowledgement within five
working days from the date on which the proceedings

are made;

10.4 Thereafter, it is open to the respondents
to proceed in accordance with law subject of course to
the outcome of the proceedings in response to the SCNs
and the proceedings disposing of the representations.
Likewise the rights of the writ petitioners qua the
outcome of the SCNs and the proceedings disposing all

the representations are also preserved.

11. We make it clear that we have not expressed any view
or opinion on the merits of the matter and therefore consideration
of the cause to be shown and the representations dated 24.05.2024
shall be on its own merits and in accordance with law de hors any
observation in this order which has been made for the limited
purpose of ensuring compliance qua the procedure contemplated in

Section 28(2)(ii) of said Act and the proviso thereat.

12. Captioned three WPs and captioned three WMPs

https://www.mhc.tn.gov.in/judis
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W.P. Nos.15192, 15197 & 15203 of 2024
thereat are disposed of in the aforesaid manner. There shall be no

order as to costs.

(M.S.].) (K.G.T.1.)
13.06.2024
Index:Yes/No
Neutral Citation: Yes/No
mmi

To

1.The Secretary to Government,
Highways Department,
Fort St. George, Chennai - 9.

2.The Assistant Divisional Engineer (H) & (CM),
State Highways Department,
Tambaram Sub Division,
Tambaram - 600 045.

3.The District Collector,
Chengalpattu,
Collector Office, GST Road,
Chengalpattu - 603 001.

M.SUNDAR.],,
and
K.GOVINDARAJAN THILAKAVAD]I, J.,
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W.P. Nos. 15192, 15197 & 15203 of 2024

mmi

W.P. Nos.15192, 15197 and
15203 of 2024

13.06.2024




