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C.M.A.No.1244 of 2024

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated : 18.06.2024
CORAM
THE HONOURABLE Mr.JUSTICE M.SUNDAR
and

THE HONOURABLE Mrs.JUSTICE K.GOVINDARAJAN THILAKAVADI

C.M.A.No.1244 of 2024
and C.M.P.No.11113 & 11114 of 2024

1.V.Pranav
2.V.Varun

3.Anuradha
4.V.Naeha .... Appellants

Vs

1.Vanishree
Partner, M/s.Narasu's Spinning Mills
No.C-317, Raheja Enclave
Race Course Road, Coimbatore - 641 018.

2.The Branch Manager
HDFC Bank Ltd
Salem Main Road
No.224/1, Sree Sharadha Arcade
Meyyanur Main Road
Aishwaryam, Salem - 636 004.

3.The Branch Manager

HDFC Bank Ltd.,
Omalur Branch
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No.88/8W, Ground Floor
Katcheri Street

Near Omalur Taluk Office
Mettur Road, Omalur
Salem - 636 455.

4. M/s.Narasus Spinning Mill

C.M.A.No.1244 of 2024

Represented by its Partner Mr.P.Sivanantham

S/0.R.P.Sarathy
Having registered office at

S.No.18,19, Kottamettupatty

R.C.Chettypatty Post, Omalur Taluk

Salem District - 636 455.

5.Mr.P.Sivanantham

S/o. R.P.Sarathy
Having place at business at

16 Court Road, Johnsonpet, Hasthampatty

Salem - 636 007.

... Respondents

Prayer : Civil Miscellaneous Appeal filed under Section 37(1)(b) of the

Arbitration and Conciliation Act, 1996 read with Section 13(1) of

Commercial Courts Act, 2015, praying to set aside the impugned order dated
30.04.2024 in Arb.O.P.No.1 of 2024 passed by learned District Judge,
Commercial Court, Salem, and allow Arb.O.P.No.1 of 2024.

For Appellants

For Respondents
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: Mr.M.S.Seshadri

: Mr.Ashokapathy

for M/s.Pass Associates for R1
R2 & R3 - No Appearance
Ms.S.Subashiny for R4 & RS
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JUDGMENT

(Judgment of the court was made by M.SUNDAR, J.)

This common judgment/order will now dispose of the captioned main
'Civil Miscellaneous Appeal' [hereinafter 'CMA' for the sake of brevity] and
captioned 'Civil Miscellaneous Petitions' [hereinafter 'CMPs' in plural and
'CMP' in singular for the sake of brevity].

2. Captioned CMA is directed against an order dated 30.04.2024
made in Arbitration Original Petition No.1 of 2024 (CNR No.TNSA 23-
000002-2024) by the Commercial Court, (District Judge cadre), Salem. This
'30.04.2024 order' shall hereinafter (in this judgment/order) be referred to as
'impugned order' and 'Commercial Court, (District Judge cadre), Salem' shall
be referred to as 'said Commercial Court', both for the sake of brevity,
convenience and clarity.

3. To be noted, impugned order has been made in a Section 9
application at the instance of four partners qua a 'partnership deed dated
26.05.2020' [hereinafter 'said partnership deed' for the sake of convenience]
as regards a compendious name, i.e., partnership firm which goes by the

name 'M/s.Narasu's Spinning Mills' [hereinafter 'said firm' for the sake of
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brevity, convenience and clarity]. The aforementioned said partnership deed
(dated 26.05.2020) has seven partners, i.e., seven individuals. This Court is
informed that two of them namely Thiru.K.R.Ramanujam
S/0.K.V.Radhakrishnan and Tmt.R.Indrani, W/o.K.R.Ramanujam are no
more. As already alluded to supra, four partners moved the said Commercial
Court by way of a Section 9 application and the fifth partner was arrayed as
first respondent [R1]. Bankers qua said firm, i.e., the two branches of a bank
were arrayed as respondents 2 and 3 [R2 & R3] (HDFC, Salem Main Branch
and HDFC, Omalur Branch respectively). The firm itself has been arrayed as
fourth respondent [R4] (a partnership firm is not a juristic person and it is
only a compendious name but leave it at that owing to the perimeter of the
legal drill on hand). In the aforementioned Section 9 application, one
Thiru.P.Sivanantham filed an application to implead himself saying he
continues to be a partner in said firm. This implead application was allowed
by the said Commercial Court in and by an order dated 20.03.2024 made in
[.LA.N0.2/2024. This implead order was assailed in this court by four
aforementioned applicants. This 'Commercial Appellate Division' ('CAD' for
the sake of brevity) vide C.M.A.(CAD) (SR) No0.41810 of 2024 disposed of

the appeal by a judgment /order dated 08.04.2024, which reads as follows:
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'IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 08.04.2024

Coram

THE HON'BLE MR.JUSTICE M.SUNDAR
and
THE HON'BLE MRS. JUSTICE K. GOVINDARAJAN
THILAKAVADI

CM.A(CAD) (SR) No.41810 of 2024

1.V.Pranav

2.V.varun

3. Anuradha

4.V.Naeha .. Appellants

Vs

1.M/s.Narasus Spinning Mill Represented by its
Partner Mr.P.Sivanantham, aged about 60 years
S/0.R.P.Sarathy, having registered office at
S.No.18, 19 Kottamettupatty
R.C.Chettypatty Post,
Omalur Taluk, Salem District — 636 455

2. Mr.P.Sivanantham .. Respondents
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Civil Miscellaneous Appeal filed under Section 37(1)(b)of
the Arbitration and Conciliation Act, 1996 read with Section 13 of
Commercial Courts Act, 2015 to set aside the impugned order
dated 20.03.2024 passed in 1.A.No.2 of 2024 in Arb.O.P.No.l of
2024 by the District Judge, Commercial Court, Salem.

For Appellants : MrM.S.Seshadri
For Respondents  : Ms.S.Subashiny
JUDGMENT

[Judgment of the Court was delivered by M.SUNDAR, J.]

Captioned 'Civil Miscellaneous Appeal' [hereinafter 'CMA'
for the sake of brevity] has been filed in this Court on 26.03.2024
assailing an order dated 20.03.2024 made in 1.A.No.2 of 2024 in
Arb.O.PNo.1 of 2024 [CNR No.TNSA23-000002-2024] made by
the 'Court of District Judge, Commercial Court, Salem'
[hereinafter 'Salem Commercial Court' for convenience]. This
'20.03.2024 order' made by Salem Commercial Court shall be
referred to as 'impugned order’ for the sake of convenience.

2. In and vide the impugned order, Salem Commercial
Court has allowed an implead application taken out by a
partnership firm and its partner seeking to implead themselves as
respondents 4 and 5 [R4 & R5] in Arb.O.P.No.l of 2024. To be
noted, Arb.O.P.No.1 of 2024 is an application under Section 9 of
'The Arbitration and Conciliation Act (Act No.26 of 1996)'
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[hereinafter 'A and C Act' for the sake of convenience and
clarity]. To put it with precision, it is an application under
Section 9(1)(ii)(e) of A and C Act with a prayer for
temporary/mandatory injunction, directing HDFC Bank to permit
operation of a Bank account in the name of 'M/s.Narasus
Spinning Mill (a Partnership firm)' [hereinafter 'said firm' for the
sake of brevity and convenience] and a temporary injunction
restraining one of the partners of said partnership firm from
interfering in the affairs of the said firm.

3. To be noted, captioned CMA has been listed under the
cause list caption 'FOR MAINTAINABILITY' as Registry has
entertained doubts as to whether an appeal under Section
37(1)(b) of A and C Act would lie as impugned order has acceded
to an implead prayer i.e., it has neither granted nor refused any
measure under Section 9 of A and C Act.

4. MrM.S.Seshadri, learned counsel for appellants is
before us and for the sake of completion of facts, we deem it
appropriate to say that four appellants before us have filed a
petition under Section 11 of A and C Act in this Court vide
O.PNo.3 of 2024 and this Section 11 petition is predicated on
arbitration agreement ['arbitration agreement' within the
meaning of Section 2(1)(b) read with Section 7 of A and C Act]
which is in the form of a clause in a 'partnership deed dated
26.05.2020" [hereinafter 'said partnership deed' for the sake of
convenience]. This Court is informed that this Section 11 OP is

pending. Aforementioned Arb.O.PNo.l of 2024 i.e., Section 9
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application is 'before' arbitral proceedings is learned counsel's
say. To be noted, the date of commencement of arbitral
proceedings i.e., commencement within the meaning of Section 21
of A and C Act is 17.06.2023 as that is the date on which noticee
received trigger notice dated 12.06.2023.

5. This Court, having captured the essentials, now deems it
appropriate to get it into the legal drill qua maintainability of
captioned CMA.

6. Mr.M.S.Seshadri, learned counsel placed reliance on
three orders. One is an order dated 24.02.2020 made in
V.G.Santhosam and Others Vs. Shanthi Gnanasekaran and
Others reported in 2020 SCC OnLine Mad 560 by a Hon'ble
single Judge of this Court, the second is an order dated
02.02.2021 in M.Mythrai Vs. T.Ramesh and Others reported in
2021 SCC OnLine Mad 13704 made by another Hon'ble single
Judge of this Court and the third is an order dated 24.07.2023 in
Arupri Logistics Pvt. Ltd., Vs. Vilas Gupta and Others reported in
2023 SCC OnlLine Del 4297 made by a Hon'ble single Judge of
Delhi High Court.

7. The aforementioned three orders were relied on by the
learned counsel to say that the captioned CMA is maintainable
though it is an order acceding to an implead prayer by a Section
9 Court. Learned counsel predicated his campaign on his sheet
anchor submission that 'implead' is an 'order under Section 9'
and that it is an 'order under Section 9(1)(ii)(e) of A and C Act to

be precise’.
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8. Before we proceed further with the maintainability drill
on hand, we deem it appropriate to say that the expression '(and
from no others)' occurring in parenthesis in sub-section (1) of
Section 37 of A and C Act is a clear negative import qua statutory
expression, it came up for consideration before Hon'ble Supreme
Court in Fuerst Day Lawson Limited Vs. Jindal Exports Limited
reported in (2011) 8 SCC 333 and relevant paragraphs are
Paragraphs 89 to 91 and the same read as follows:

“89.1t is, thus, to be seen that Arbitration Act, 1940, from
its inception and right through to 2004 (in P.S. Sathappan [(2004)
11 SCC 672] ) was held to be a selfcontained code. Now, if the
Arbitration Act, 1940 was held to be a self-contained code, on
matters pertaining to arbitration, the Arbitration and Conciliation
Act, 1996, which consolidates, amends and designs the law
relating to arbitration to bring it, as much as possible, in harmony
with the UNCITRAL Model must be held only to be more so. Once
it is held that the Arbitration Act is a self-contained code and
exhaustive, then it must also be held, using the lucid expression of
Tulzapurkar, J., that it carries with it “a negative import that only
such acts as are mentioned in the Act are permissible to be done
and acts or things not mentioned therein are not permissible to be
done”. In other words, a letters patent appeal would be excluded
by the application of one of the general principles that where the
special Act sets out a self-contained code the applicability of the
general law procedure would be impliedly excluded.

90.We, thus, arrive at the conclusion regarding the
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exclusion of a letters patent appeal in two different ways, one, so
to say, on a micro basis by examining the scheme devised by
Sections 49 and 50 of the 1996 Act and the radical change

that it brings about in the earlier provision of appeal under
Section 6 of the 1961 Act and the other on a macro basis by
taking into account the nature and character of the 1996 Act as a
self-contained and exhaustive code in itself.

91.In light of the discussions made above, it must be held
that no letters patent appeal will lie against an order which is not
appealable under Section 50 of the Arbitration and Conciliation
Act, 1996.“

9. Reverting to the maintainability legal drill on hand, we
tested the aforementioned argument of learned counsel on a
demurrer i.e., accepting the argument that impugned order is an
order under Section 9(1)(ii)(e) of A and C Act. The neat question
is, whether this is a interim measure of protection, even if tested
on a demurrer in this manner, it does not answer in the affirmative
the straight /neat question i.e., whether the impugned order will
tantamount to 'granting or refusing an interim measure under
Section 9 of A and C Act’. We do not propose to further this legal
drill as we are leaving open this question as learned counsel for
appellants at this stage fervently submitted that it will suffice if
right to contest the impugned order is left open after the Salem
Commercial Court takes a decision i.e., either grants or refuses
the prayer in Section 9 application and that such contesation will

be only as part of a Section 37(i)(b) appeal against Section 9
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order either as an applicant or as a respondent as that would
depend on outcome of pending Section 9 application.

10. As we are leaving open the question that has arisen, we
refrain from expressing any opinion one way or the other on
aforementioned two orders of Hon'ble single Judges of this Court
in V.G.Santhosam case, M.Mythrai case and order of Hon'ble
single Judge of Delhi High Court in Arupri Logistics case.
However, as a matter of good order, we deem it appropriate to say
that we have noticed that V.G.Santhosam case has been carried
to Hon'ble Supreme Court by way of S.L.P (C) Nos.9234-
9237/2020 and Hon'ble Supreme Court has made the following

order:
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11. The aforementioned order makes it clear that
V.G.Santhosam case remains an order of Hon'ble single Judge of
this Court. The reason is Doctrine of merger has not kicked in
owing to Kunhayammed principle i.e., Kunhayammed and
Others Vs. State of Kerala and another reported in (2000) 6 SCC
359.

12. In other words, the aforementioned order has been
made prior to issue of notice in the first part of Article 136 of
Constitution of India and therefore, there is no Doctrine of
merger. Paragraph 80 of V.G.Santhosam case wherein and
whereby Hon'ble single Judge has left open rights qua a civil suit
also becomes relevant as Hon'ble Supreme Court has notice this
in dismissing SLP i.e., not granting leave.

13. In M.Mythrai case vide Paragraph 70, Hon'ble single
Judge has only followed V.G.Santhosam case. Arupri Logistics
being an order of another Hon'ble High Court, we deem it
appropriate to say that we are not expressing any opinion at this

juncture and we reserve for a matter where a legal drill becomes
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imperative.

14. The petitioners in the implead application, namely, the
firm and its partner, who are RI and R2 in captioned CMA have
lodged a caveat qua anticipated CRP but learned counsel for
appellants has been very fair in favouring the learned counsel for
caveator copies of the captioned matter and Ms.Suba Shiny,
learned counsel for caveator is also before this Court. As the
matter is listed for maintainability, learned counsel for caveator
does not have a say. To be noted, counsel for caveator would not
have a say even if the matter is tested for admission. Learned
counsel for caveator would get audience only when the question
of granting interim order is considered. Therefore, we deem it
appropriate to just record the factual position that learned
counsel for caveator is also before this Court when this
proceedings unfurled and we leave it at that.

15. In the light of the narrative thus far, the following order
is made:

i) The learned Judge presiding over the Commercial Court,
Salem is requested to dispose of Arb.O.PNo.l of 2024 as
expeditiously as the business of the Court would permit but in any
event on or before 30.04.2024. To be noted, in making this
request this Court has also noticed the pendency in the Salem
Commercial Court as reflected in the 'National Judicial Data
Grid' ('NJDG');

ii) Salem Commercial Court to decide the Section 9

application de hors this order i.e., untrammelled by this order;
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iii) This means that on or before 30.04.2024, Salem
Commercial Court would either grant or refuse interim measure
sought for under Section 9 of A and C Act;

iiv) This Court is informed that the next listing before the
Salem Commercial Court is 24.04.2024. It is open to the parties
to make a prayer to advance the hearing;

v) After Salem Commercial Court decides Arb.O.P.No.l of
2024 either by granting or refusing the interim measure, it will be
open to any party /parties aggrieved to come before this Court by
way of appeal/appeals under Section 37(1)(b) of A and C Act.

vi) If an appeal as above is filed in this Court, we make it
clear that the question as to the correctness of the Commercial
Court acceding to the implead prayer in 1.A.No.2 of 2024 or in
other words the correctness of the impugned order is left open to
be tested. To put it differently, parties to such a petition under
Section 37(1)(b) can raise the plea that the Commercial Court
ought not to have acceded to the implead prayer and counter
argument which will be considered as part of Section 37(1)(b)
legal drill if that be so.

16. With the above directions and observations, this CMA is
disposed of at the SR stage itself. There shall be no order as to
costs.

(M.S.,J.) (K.G.T.,J.)
08.04.2024'

4. The aforementioned judgment is tell-tale qua factual matrix and
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therefore, we refrain from setting out the factual matrix as well as the
trajectory the matter had taken upto that point of time. Suffice to say that
judgment in C.M.A.(CAD) (SR) No0.41810 of 2024 shall now be read as part
and parcel of the matter. Pursuant to the aforementioned judgment, said
Commercial Court proceeded with the aforementioned Section 9 application,
dismissed the same in and by an order dated 30.04.2024. The

aforementioned four applicants are in appeal before this CAD.

5. As regards first respondent, Mr.Ashokapathy of M/s.Pass Associates
(Law Firm) {who has come by way of change of vakalath in place of
Mr.Ashwin Kumar} is before us on 'VC' ('Videoconferencing') platform. To be
noted, this is hybrid hearing, which is a routine/regular/daily feature in this
Court. As regards second and third respondents, it is evident from the
Vacation Bench order dated 24.05.2024 that M/s.King and Partridge (Law
Firm) has accepted notice and as regards respondents 4 and 5,

Ms.S.Subashiny is before us.

6. Mr.M.S.Seshadri, learned counsel drew our attention to an earlier

deed as amongst the partners of said firm dated 01.04.2002, which reads as
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follows :
" DEED OF PARTNERSHIP
This instrument of partnership drawn on the Ist day of April,
2002, among
(1) Smt.Mahalakshmi Ammal Charities, represented by its trustee
R.P.Sarathy,
(2) R.P.Sarathy, son of late K.V.Radhakrishna Chettiar,
(3) K.R.Ramanujam, son of late K.R.Radhakrishna Chettiar,
(4) R.Visweswaran, son of Sri.K.R.Ramanujam,
(5) R.Indrani wife of Sri.K.R.Ramanujam,
(6) P.Vanishree wife of Sri.H.Pandarinathan,
(7) V.Anuradha wife of Sri.R.Visweswaran

all of whom have their permanent addresses as 16, Court Road,

Salem-7.

Whereas parties (1) to (4), 6, 7 of us along with
Sri.P.Sivanantham, son of R.P.sarathy, Salem have been carrying on
business in the name and style of "NARASU'S SPINNING MILLS" in
accordance with terms and conditions of the deed of partnership
entered into on the Ist day of April 2001 and,

Whereas the above said Sri.P.Sivanantham has retired from
the partnership and the party of the fifth part Smt.R.Indrani has been
admitted into partnership with effect from 01.04.2002.

Whereas we have decided to continue the said business under
the following terms and conditions.

1. The parties shall remain partners in the business of the

firm's Spinning Mill, which shall be continued to be
carried on with its office at 16, Court Road, Salem-7, in the
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same name and style of "NARASU'S SPINNING MILLS".

. The firm may carry on any other business or businesses at
any other places also.

. The balance standing to the credit of the accounts of the
partners shall be treated as their capital.

. Interest at the rate of 12% per annum shall be payable by
the firm on the amounts standing to the credit of the
accounts of the partners except that of party No.lI;

In the event of insufficiency of books profits for payment of
interest as above, the partners shall be paid pro-rata a
lower rate of interest reducing the firm's income per
Income-tax Act to 'Nil'.

. Partners No:3 and 4 viz, KRRamanujam and
R.Visweswaran have agreed to devote their time and
attention to the conduct of the affairs of the firm, as the
circumstances and business needs may require;, in
consideration of such services rendered, they shall be
entitled to a total remuneration to be calculated annually
in the following manner .

In respect of :

i. 1IstRs.75,000/- of book Profit Rs.50,000/- or
90% of the book
profit whichever is
higher

ii. NextR.75,000/- of book Profit  60% thereof
iii. Balance of book Profit 40% thereof
The expression "book Profit" shall mean the amount

computed as defined by Section 40(b) of the Income Tax
Act, 1961, as may be applicable for the relevant period.
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Such total remuneration shall be divided and payable
annually to the above two working partners as follows :-
K.R.Ramanujam  55%
R.Visweswaran 45%

6. The partnership shall be one 'At Will'.

7. All the parties to the partnership are authorised to operate
the bank accounts of the partnership firm jointly or
severally, they are also authorised to borrow funds and
avail credit facilities from Banks and others, on behalf of
the firm jointly and severally.

8. True and proper accounts of the partnership shall be
maintained and the profit or loss after deducting interest
and salary to partners, with effect from 01.04.2002 shall
be shared among the partners as follows :

PROFIT % | LOSS %
(1) Smt. Mahalakshmi Ammal Charities |2 NIL
(2) R.P.Sarathy 10 12
(3) K.R.Ramanujam 28 28
(4) R.Visweswaran 20 20
(5) R.Indrani 15 15
(6) PVanishhree 15 15
(7) V. Anuradha 10 10

9. Death of any partner shall not lead to dissolution of the
partnership.

10.If any partner's connection with the partnership ceases by
retirement or otherwise, such partner shall be entitled to

receive only the amount standing to his/her account.

11. Should any dispute arise among any of the partners in
matters concerning the partnership, such dispute shall be
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referred to arbitration for settlement.

12.In respect of matters not specifically stated herein, the
provisions of the Indian Patnership Act, 1932, shall apply.
IN WITNESS WHEREOEF, the parties have set their hands hereunto."

7. Adverting to aforementioned deed, learned counsel submitted that
fifth respondent (P.Sivanantham) has since retired from said firm but we
express no opinion on this submission owing to the trajectory the matter is
taking, which will be set out infra. Suffice to say that both 'earlier partnership
deed' (dated 01.04.2002) and the aforementioned 'said partnership deed'
(dated 26.05.2020) contain arbitration clauses i.e., clauses 11 and 8
respectively and the same read as follows :

Clause 11 in earlier partnership deed dated 01.04.2002 :

'Should any dispute arise among any of the partners
in matters concerning the partnership, such dispute

shall be referred to arbitration for settlement.’

Clause 8 of said partnership deed. dated 26.05.2020 :

'Should any dispute arise between the partners in
matters concerning the partnership, such dispute
shall be referred to arbitration for settlement.’

Aforementioned clauses serve as 'arbitration agreements', i.e., 'arbitration

agreement' between the parties within the meaning of Section 2(1)(b) read
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with Section 7 of 'The Arbitration and Conciliation Act (Act No.26 of 1996)'

[hereinafter 'A and C Act' for the sake of convenience and clarity].

8. It 1s the specific case of fifth respondent that aforementioned
01.04.2002 deed (earlier partnership deed) has been unilaterally thrust on
fifth respondent and as alluded supra, we are not expressing any opinion on
the same as it would now be part of the remit of Arbitral Tribunal about
which there will be allusion infra.

9. A point of paramount importance is, the counsel for appellants and
first respondent submit in one voice that Section 11 petition in
Arb.O.P.(Com.Div) No.3 of 2024 has been filed in this Court and the same is
scheduled to be listed before Section 11 Court, day after tomorrow i.e., on
20.06.2024. What is of greater significance is, both learned counsel
submitted that they have agreed on a Sole Arbitrator i.e., a designated Senior
Counsel (a learned member of this Bar). To be noted, Mr.M.K.Kabir, Senior
Advocate has been agreed to be the Sole Arbitrator. In the light of the
consensus arrived at by both learned counsel and this joint request for
appointment of Thiru M.K.Kabir as sole arbitrator, this Court appoints

Thiru.M.K.Kabir to be the sole arbitrator. Both counsel submit that they
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would report this to Section 11 Court and give a closure to

Arb.O.P.(Com.Div) No.3 of 2024, in an appropriate manner.

10. In the aforementioned backdrop, we find that fifth respondent has
filed a suit in O.S.No.10 of 2020 on the file of Additional District Judge-I,
Salem, with a prayer to declare that fifth respondent continues to be a partner

qua said firm.

11. There cannot be a civil suit and arbitration proceedings
simultaneously when the issues are dovetailed and inextricably intertwined.
Therefore, it was agreed that the suit will be given a closure and fifth
respondent will become a party to the arbitration before the aforementioned
Sole Arbitrator.  All questions including the question as to whether fifth
respondent continues as partner qua said partnership and whether
01.04.2002 deed has been thrust on fifth respondent are left open to be
decided by Arbitral Tribunal. Therefore, on this order being uploaded in
Official Website of this Court, the suit in O.S.No.10 of 2020 on the file of
learned Additional District Judge I, Salem will stand dismissed as withdrawn

leaving all questions open and the lis qua suit also to be decided by learned
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sole arbitrator. Likewise, as regards Section 9 prayer, appellants have got the
benefit of interim order dated 24.05.2024 in C.M.P.No.11113 of 2024 in
captioned main appeal but now that the Arbitral Tribunal is constituted, (this
court is acutely conscious of Arcelor Mittal principle, being Arcelor Mittal
Nippon Steel India Limited Vs. Essar Bulk Terminal Limited reported in
(2022) 1 SCC 712 qua sub section (3) of section 9 of A and C Act), we deem
it appropriate to say that Section 9 prayer should also now be decided by
Arbitral Tribunal in terms of powers under Section 17 and add that the
interim order dated 24.05.2024 will cease to operate from today and prayer
thereat will stand governed by any order which the Arbitral Tribunal makes.
We make it clear that this is not owing to sub section (3) of section 9 of A and
C Act and that this is owing to facts of the case on hand as the bank
amounts/balance cannot be tilted in favour of any party between today and
first sitting of AT.

12. We make it clear that Arbitral Tribunal will decide the prayer in
Section 9 application, now treating the application as Section 17 application
dehors the judicial orders which have been made.

13. With regard to sub-section (2) of Section 9, the Commercial
Division of this Court in Cholamandalam Investment and Finance
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Company Limited Vs. Harkhabhai Amarshibhai Vaghadiya [Arb.A.No.40
of 2022, etc. batch, dated 16.02.2022] has inter alia held that sub-section
(2) is a statutory expression of Firm Ashok Traders principle [ Firm Ashok
Traders Vs. Gurumukh Das Saluja reported in (2004) 3 SCC 155], i.c., that
there can not be an interim order in perpetuity and that manifest intention to
arbitrate is sine qua non for a pre arbitration section 9 application, though in
the case on hand, we notice that the date of commencement of arbitral
proceedings within the meaning of Section 21 of A and C Act is 17.06.2023
vide a trigger notice dated 12.06.2023 and Section 9 application is dated
20.01.2024, as we are now relegating the matter to Arbitral Tribunal, we are
only confirming Cholamandalam common order dated 16.02.2022 to be the
correct obtaining position of law qua Section 9, more particularly, sub-
sections (2) and (3) of section 9 but we refrain from expressing any opinion
in this matter as interim order under section 9 ceases and AT will be in seizin
under section 17. This is also owing to the consensus arrived at between the
counsel as regards the Arbitral Tribunal and as regards leaving it to the
Arbitral Tribunal to decide Section 9 prayer treating the same as Section 17
application. In another matter where there is a contest, we shall apply

Cholamandalam which we have confirmed and affirmed to be correct
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position of law qua section 9 legal drills.

14. Learned counsel for appellants and learned counsel for first
respondent submit that they would bring to the notice of Hon'ble Section 11
Court this order and give a suitable closure to aforementioned Section 11
application day after tomorrow i.e., 20.06.2024 and this would also mean
that learned counsel for fifth respondent can also bring it to the notice of the
section 11 court.

15. We request learned Senior Counsel [Arbitral Tribunal] to hold the
first sitting as expeditiously as possible considering the nature of the interim
prayer. However we also record the position that salaries of workmen of said
firm continued to be paid until today.

16. Captioned C.M.A. and captioned C.M.Ps. are disposed of in the
aforesaid manner inter-alia recording the limited consensus between the

counsel. There shall be no order as to costs.

M.S.J)  (K.GT,J.)
18.06.2024
Index : Yes / No
Speaking order / Non-speaking order
Neutral citation : Yes
ds/vvk
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P.S. I: Upload forthwith

P.S.I1 : All concerned including the Registry of Madras High Court to act
forthwith on the uploaded soft copy of this proceedings as uploaded in the
official website of this Court. To be noted, the soft copies uploaded in the
official website of this Court are water marked, besides being QR Coded.

M.SUNDAR. J.

and
K.GOVINDARAJAN THILAKAVADLJ.

ds/vvk
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