IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 18.01.2024
CORAM:
THE HON'BLE MR.JUSTICE R.SURESH KUMAR
and

THE HON'BLE MR.JUSTICE K.KUMARESH BABU

W.A.No.305 of 2016

T.E.Vijayaraghavan (deceased)

2.T.T.V.Lakshmi Narasimhan

(Sole appellant (died) is substituted by the
appellant 2 as LR of the deceased sole appellant,
vide order of Court dated 18.01.2024 made in
C.M.P.No.316 of 2017 in W.A.No.305 of 2016)
...Appellants

VS.
1.The Commissioner
Hindu Religious and Charitable Endowment Department,
Chennai — 600 034.

2.The Executive Officer,
Vilakkoli Perumal (Deepa Prakasar),
Sri Vedantha Desikar Thirukkoil,
Little Kancheepuram.

3.Sr1 Thatha Desika Thiruvamsathan Sabha,
represented by its Secretary,
Sannidhi Street,
Little Kancheepueram.

4.Vadakalai Sri Vaishanava Sampradhaya Sabha Kancheepuram,
Rep. by its President Shri T.C.Shrinivasan

New No0.90, Sannidhi Street,
Kancheepuram.

5.1 A Ranganathan
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7.S.Narayanan ...Respondents
(R7 impleaded vide Court order dated 29.10.2021

made in C.M.P.No.16064 of 2021 in W.A.No.305 of 2016)

Prayer: Writ Appeal filed under Clause 15 of the Letters Patent Act, against the
judgment of the Ilearned Single Judge dated 15.12.2014 made in
W.P.N0.20952/2006.

For Appellants Mr.R.Palaniandavar

For Respondents Mr.Arun Natarajan for R1
Special Government Pleader
Mr.C.Jagadish for R2
Mr.T.Ramesh for R3

Mr.S.Victor Prasath for R4
Mrs.Hema Sampath, Senior Counsel for RS
for Mrs.R.Meenal
R6 - Died
Mr.Abinavparthasarathy for R7

JUDGMENT

(Judgment of the Court was delivered by K. KUMARESH BABU, J.)

This Intra Court Appeal has been directed against the order of the learned

Single Judge in dismissing the Writ Petition filed by the appellants.

2.We have heard Mr.R.Palaniandavar, learned counsel for the appellants,
Mr.Arun Natarajan, learned Special Government Pleader for the first respondent,
Mr.C.Jagadish, learned counsel for the second respondent, Mr.T.Ramesh, learned
counsel for the third respondent, Mr.S.Victor Prasanth, learned counsel for the

fourth respondent and Mrs.Hema Sampath, learned Senior Counsel appearing for
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Mrs.R.Meenal, learned counsel for the fifth respondent and

Mr.Abinavparthasarathy, learned counsel for the seventh respondent.

3.The appellants herein had filed the Writ Petition seeking for a mandamus
to direct the respondents viz., the respondents 1 & 2 herein to forthwith obey and
implement the Judgment & Decree of this Court dated 18.07.1918 made in
Appeal against Order No.221 of 1917 recognised the rights of the petitioners
representing Tengalai Adayapaka Mirasidars as set out in the Judgment &

Decree.

4.The learned Single Judge while dismissing the Writ Petition had given a
factual finding that by a representation dated 07.02.2006 to the second
respondent herein the petitioner had made a claim of rights based on the
Judgment & Decree of this Court dated 18.07.1918 and the same seems to have
been rejected by the second respondent by his order dated 09.02.2006. The
learned Single Judge had also given a factual finding that the said order had not
been challenged by the Writ Petitioners. This factual aspect has not been

disputed by the appellants.

5.The learned Single Judge relying upon various judgments had held that a

right stemming out of a Judgment & Decree in a civil proceedings would be
https://lwww.mhc.tn.gov.n/judis
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implemented only by appropriate proceedings and the petitioners have no right to
invoke jurisdiction under Article 226 of the Constitution of India for such
purposes. As regards this finding, the learned counsel appearing for the
appellants would vehemently contend that the order in such nature cannot be

implemented by filing an execution petition.

6.Further, the learned Single Judge had rejected the Writ Petition on the
grounds of alternative remedy, limitation, delay & laches, abandonment of right
and giving rise to the plea of estoppel. As regards to these findings, the learned
counsel appearing for the appellants would submit that the declaration in favour
of the petitioners representing Tengalai Adayapaka Mirasidars had been made in
their favour which had not been challenged by the aggrieved persons and

therefore such acquired rights can be permitted to be invoked by the petitioners.

7.1t 1s an admitted case that a decree had been passed in favour of Tengalai
Adayapaka Mirasidars as early as in the year 1918 more than a century ago. It is
not pleaded by the petitioners that pursuant to the rights conferred upon by the
aforesaid judgment of the year 1918, they have been exercising their rights till a
particular period and thereafter, they were prevented from exercising their rights.
However, the second respondent by his order dated 09.02.2006 had in clear

terms held that they have not been exercising their rights and that they cannot be
https://lwww.mhc.tn.gov.in/judis
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permitted to exercise such rights for the ritual of that year. The said order had
remained unchallenged. Further, even if the appellants claim that they have been
exercising rights, these are factual disputes that this Court cannot under Article

226 seek to adjudicate upon.

8.In that context, it would be useful to refer the latest judgments of the
Hon'ble Apex Court in the case of Union of India and Others vs. N.Murugesan
and Others reported in 2022 (2) SC 25, the Hon'ble Apex Court in the aforesaid
judgment had dealt with in detail the words delay, laches and acquiescence. For
better appreciation, the relevant paragraphs in the aforesaid judgment is extracted

hereunder:

‘20.The principles governing delay, laches, and acquiescence are
overlapping and interconnected on many occasions. However, they have
their distinct characters and distinct elements. One can say that delay is
the genus to which laches and acquiescence are species. Similarly, laches
might be called a genus to a species by name acquiescence. However,
there may be a case where acquiescence is involved, but not laches.
These principles are common law principles, and perhaps one could
identify that these principles find place in various statutes which restrict the
period of limitation and create non-consideration of condonation in certain
circumstances. They are bound to be applied by way of practice requiring
prudence of the court than of a strict application of law. The underlying

principle governing these concepts would be one of estoppel. The question

of prejudice is also an important issue to be taken note of by the court.

https://www.mhc.tn.gov.in/judis 21.The word ‘laches” is derived from the French language meaning
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“‘remissness and slackness”’. It thus involves unreasonable delay or
negligence in pursuing a claim involving an equitable relief while causing
prejudice fto the other party. It is neglect on the part of a party to do an act

which law requires while asserting a right, and therefore, must stand in the

way of the party getting relief or remedy.

22.Two essential factors to be seen are the length of the delay and
the nature of acts done during the interval. As stated, it would also involve
acquiescence on the part of the party approaching the court apart from the
change in position in the interregnum. Therefore, it would be unjustifiable
for a Court of Equity to confer a remedy on a party who knocks its doors
when his acts would indicate a waiver of such a right. By his conduct, he
has put the other party in a particular position, and therefore, it would be
unreasonable fo facilitate a challenge before the court. Thus, a man
responsible for his conduct on equity is not expected to be allowed to avail

a remedy.

23.A defence of laches can only be allowed when there is no
statutory bar. The question as to whether there exists a clear case of
laches on the part of a person seeking a remedy is one of fact and so also
that of prejudice. The said principle may not have any application when the
existence of fraud is pleaded and proved by the other side. To determine
the difference between the concept of laches and acquiescence is that, in a
case involving mere laches, the principle of estoppel would apply to all the
defences that are available to a party. Therefore, a defendant can succeed
on the various grounds raised by the plaintiff, while an issue concerned

alone would be amenable to acquiescence.

24.We have already discussed the relationship between

acquiescence on the one hand and delay and laches on the other.



25.Acquiescence would mean a lacit or passive acceplance. It is
implied and reluctant consent to an act. In other words, such an action
would qualify a passive assent. Thus, when acquiescence takes place, it
presupposes knowledge against a particular act. From the knowledge
comes passive acceplance, therefore instead of taking any action against
any alleged refusal to perform the original contract, despite adequate
knowledge of its terms, and instead being allowed fto continue by
consciously ignoring it and thereafter proceeding further, acquiescence
does fake place. As a consequence, it reintroduces a new implied
agreement between the parties. Once such a situation arises, it is not open
fo the party that acquiesced itself to insist upon the compliance of the
original terms. Hence, what is essential, is the conduct of the parties. We
only dealt with the distinction involving a mere acquiescence. When
acquiescence is followed by delay, it may become laches. Here again, we
are inclined to hold that the concept of acquiescence is to be seen on a

case-to-case basis.”

9.By applying the principles enumerated above to the facts of the present
case, we are of the opinion that the appellant herein had failed to assert their
rights under the decree and has passively accepted the claim of other side in
respect of their rights and had approached this Court nearly after a century. As
held supra, it is for them to assert their rights only in an appropriate proceedings
and not in this proceedings under Article 226. The appellant would be at liberty
to initiate the appropriate proceedings as advised to him as permissible under
law.

_ _10.In such event, we do not find any infirmity in the order passed by the
https://lwww.mhc.tn.gov.in/judis
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learned Single Judge seeking interference of this Court.

11.In fine, the Writ Appeal fails and is accordingly dismissed. However

with the liberty indicated above. There shall be no order as to costs.

(RS.K.,J.) (K.B.,J.)
18.01.2024
Index: yes/no
Speaking order:yes/no
Neutral Citation:yes/no
pam
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To

The Commissioner
Hindu Religious and Charitable Endowment Department,
Chennai — 600 034.
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R.SURESH KUMAR, J.
and
K.KUMARESH BABU. J.

Pam

W.A.No.305 of 2016

18.01.2024



