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Prayer: Criminal Original Petition filed under Section 482 of Cr.P.C.,
praying to call for the records of the proceedings in C.C.N0.6995 of 2021
on the file of XIV Metropolitan Magistrate, Egmore and quash the same.

For Petitioner : Mr.R.Venkatesulu
For R1 : Mr.M.Arunachalam
Ms.M.Nagalakshmi
For R2 : Service awaited
ORDER

This petition has been filed to quash the C.C.N0.6995 of 2021 on the
file of XIV Metropolitan Magistrate, in which cognizance was taken for the
offence punishable under Sections 25 of the Payment and Settlement

System Act, read with 138 of the Negotiable Instrument Act.

2. The case of the prosecution is that, the 1* accused is the company
and the 2" accused is the Directory of the said Company, stating that the 2™
accused on behalf of Al approached the defacto complainant and sought for
PWRC loan based on the reputation and assurance given by the accused.
The complainant has sanctioned the loan on 30.10.2017 and entered into

loan agreement for a sum of Rs.23,823,200/- and agreed to repay the loan
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amount along with interest in 97 installments through the Electronic
Clearance System (ECS). As per the agreed terms and conditions between
the accused and the complainant, the Electronic funds transfer Mandate
effected on 16.12.2020 in respect of the equated monthly installment
amounting to Rs.34,399.00/- could not be completed on the ground of
'Balance Insufficient'. The intimation of such dishonour of electronic funds
transfer has been received by the complainant and he issued notice to the 1*
accused which was returned with an endorsement “as left” and for the 2™
accused notice has been served but not honoured the Mandate. Challenging
the said complaint now the 2™ accused filed the present complaint for the
reason that he was resigned on 06.05.2019 from the date onwards the other
Directors of Al accused company paid the monthly payments till the alleged
offence dated 16.12.2020 as he resigned from the Electronic Fund Transfer
Company. He further submitted that he has been falsely implicated in this
case and it is unnecessary party to the proceedings. Besides, he has not
committed any default in payment, the offence alleged against the petitioner

as it 1s vexatious one. Hence, he prays to quash the proceedings against him.
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3. The learned counsel for the 1 respondent submitted that in the
Mandate alone petitioner signed in the loan agreement as a Director of a
company, therefore, he is liable for non payment, after issuance of the notice
the respondent has rightly initiated the proceedings. Therefore he raised

objections to quash the proceedings.

4. However, to support his contention petitioner relied the Judgement
reported in (2011) 3 Supreme Court Cases 351 in the case of Harshendra
Kumar D. vs. Rebatilata Koley and others, in which reads as follows:

“A Negotiable instruments Act, 1881 — Ss.138 and 141 —
Dishonour of Cheque — offence by company -proceedings
against director who had resigned prior to offence allegedly
committed by company — Relegating him to face trial-
untenability — held, an ex-Director cannot be made
accountable and fastened with liability for anything done by
company after acceptance of his resignation by company — on
facts, resignation of appellant as Director of Company was
accepted and notified to Registrar of Companies in prescribed
form (Form 32) — on date when offence was committed by
company, appellant was neither director of company nor had

anything to do with affairs of Company — Hence, held, if
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Criminal complaints are allowed to proceed against

appellant, it would result in gross injustice and tantamount to

abuse of process of Court — Hence quashed -Corporate Laws

— Company Law — Corporate Criminal liability — Ex-Director,

held cannot be made liable for acts of company post his

resignation — Companies Act, 1956 — S8.291 Criminal

Procedure Code.”

- Relying the said proposition, petitioner contended that the 1*
respondent 1s not entitled to fasten with liability and therefore he prays to

quash the proceedings.

5. As rightly pointed out by the learned counsel for the 1*
respondent, the authority relied on by the petitioner is not applicable to the
facts on the present case as it relate to 138 of NIA proceedings, but case in
hand have Electronic Funds transfer mandate agreement. The present
Director, however has not been added as a party to the proceedings, so the
defacto complainant is directed to implead the present Director to avoid
further complications. Liberty is given to the petitioner to file an appropriate
petition to discharge him from the proceedings, in the manner known to law

before the trial Court.
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T.V.THAMILSELVI, J.

1T
6. With the above direction this Criminal Original Petition is
dismissed as no merits Consequently, the connected miscellaneous

petitions are closed.
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