0.8 A4A.No.118 0f 2020 and O.S.A.No.218 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated : 24.06.2024
CORAM
THE HONOURABLE Mr.JUSTICE M.SUNDAR
THE HONOURABLE Mrs.JUSTICE ??f(i}OVINDARAJAN THILAKAVADI
0.S.A.No.118 of 2020 and O.S.A.No.218 of 2021

and
C.M.P.No0.8978 of 2021 in O.S.A.No.218 of 2021

0.S.A.No.118 0f 2020

M/s.ICMC Corporation Ltd.,

36, Ambattur Industrial Estate

Chennai - 600 058

Tamil Nadu. .... Appellant
Vs

M/s.Electronics Corporation of Tamil Nadu Ltd.,

692, Anna Salai, Nandanam

Chennai - 600 035.

Tamil Nadu ... Respondent

Prayer : Original Side Appeal filed under Clause 15 of the Letters Patent
read with Section 37 of Arbitration and Conciliation Act, 1996 read with
Order 36 Rule 1 of Original Side Rules, praying to set aside the fair and
decreetal order dated 24.01.2020 passed in O.P. No.821 of 2019 insofar as it
interferes with Arbitral Award dated 22.08.2019 passed by the learned

Arbitrator, and consequentially restore the Arbitral Award in its entirety by
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allowing the O.S.A along with costs including complete reimbursement of
the cost of extension of Bank Guarantee till 23/01/2020 with interest @ 15%
and pass any other orders deemed fit and necessary in the circumstances of

this case.

0.S.A.No.218 of 2021

Electronic Corporation of Tamil Nadu Limited

692, Anna Salai, Nandanam

Chennai - 600 035. .... Appellant
Vs

ICMC Corporation Limited
36, Ambattur Industrial Estate
Chennai - 600 050 ... Respondent

Prayer : Original Side Appeal filed under Clause 15 of the Letters Patent
read with Section 37 of Arbitration and Conciliation Act, 1996 read with
Order 36 Rule 1 of Original Side Rules, praying to modify the order passed
in O.P. No.821 of 2019 dated 24.01.2020 and set aside the award and allow

the original petition as prayed for.

0O.S.A.No.118 of 2020:

For Appellant : Mr.M.S Krishnan,
Senior Counsel
for Mr.J.James

For Respondent : Mr.M.Vijayan
assisted by Ms.Bensi Rema
for M/s.King and Partridge
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0O.S.A.No.218 of 2021:

For Appellant : Mr.M.Vijayan
assisted by Ms.Bensi Rema
for M/s.King and Partridge

For Respondent : Mr.M.S.Krishnan, Senior Counsel
for Mr.J.James

COMMON JUDGMENT

This common consent judgment/order will now dispose of the
captioned intra-court Appeals 1.e., 'Original Side Appeals' [hereinafter 'OSAs'
for the sake of brevity] and captioned 'Civil Miscellaneous Petition'
[hereinafter 'CMP' for the sake of brevity] in O.S.A.No.218 of 2021.

2. Owing to the trajectory the captioned matters took in the hearing
before this Court, it is really not necessary to dilate much on facts. In other
words, factual matrix in a nutshell i.e., short facts shorn of granular
particulars will suffice.

3. Factual matrix in a nutshell is that the genesis of the matter is
constituted by two contracts; 'contract dated 14.02.2013' [hereinafter 'l
Contract' for the sake of brevity, convenience and clarity] and 'another

contract dated 15.07.2013' [hereinafter 'l Contract' for the sake of brevity,
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convenience and clarity] between 'I[CMC Corporation Limited' [hereinafter
'ICMC' for the sake of brevity] and 'Electronic Corporation of Tamil Nadu
Limited' [hereinafter 'ELCOT' for the sake of brevity, convenience and
clarity]; that I Contract is for supply of 3,00,000 laptops and II Contract is
for supply of 26,000 laptops; that the laptops were to be supplied by ICMC
to ELCOT; that disputes erupted; that a writ petition was filed in this Court
and an order was made by a Single Judge; that this was carried in appeal vide
an intra-Court appeal; that a Division Bench made an order in the intra-Court
appeal; that the matter was further carried to Hon'ble Supreme Court; that
Hon'ble Supreme Court disposed of the matter by directing the parties to take
steps towards appointment of Arbitrator, besides directing ELCOT to pay the
disputed sum to ICMC subject to issuance of bank guarantee pending
arbitration; that the parties by consent constituted Hon'ble 'Arbitral Tribunal'
[hereinafter 'AT' for the sake of brevity, convenience and clarity]; that Justice
(Retd) Ajit Prakash Shah, a former Hon'ble Chief Justice of this Court and
Delht High Court, was the sole Arbitrator ; that Hon'ble AT entered upon
reference, adjudicated upon the arbitral disputes between ICMC and ELCOT
and rendered a detailed award dated 22.08.2019; that this award shall be
referred to as 'impugned award' for the sake of convenience; that the
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impugned award was assailed by ELCOT in Section 34 Court {to be noted,
the Arbitration and Conciliation Act, 1996 (Act 26 of 1996), which shall
hereinafter be referred to as 'A and C Act' for the sake of brevity} in
Commercial Division of this Court; that the Commercial Division of this
Court [a Hon'ble Single Judge] in and by an 'order dated 24.01.2020'
['impugned order' for the sake of convenience and clarity] disposed of the
Section 34 petition saying impugned award is 'partly set aside' i.e., set aside
with regard to declaration that imposition of 'Liquidated Damages' ['LD'] qua
IT Contract is illegal and made a consequential direction for payment of
amounts withheld as LD under II Contract with interest thereon; that both
ELCOT and ICMC are on 'intra-Court appeals' i.e., 'captioned appeals' before
this Court {to be noted, captioned 'O.S.A. No.118 of 2020"' which shall
hereinafter be referred to as 'l OSA' has been preferred by ICMC and
captioned 'O.S.A. No.218 of 2021' which shall hereinafter be referred to as
' OSA' has been preferred by ELCOT}; that captioned matters are now
before this Bench.

4. This Court having captured a thumb nail sketch of facts i.e., broad
facts imperative for appreciating this simple consent order and the trajectory
the matter has taken in reaching this Court now proceeds with the kernel of
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the Section 37 legal drill at hand.

5. Mr.M.S.Krishnan, learned Senior Advocate instructed by
Mr.J.James, learned counsel on record for ICMC and Mr.M.Vijayan of
M/s.King and Partridge [Law Firm] assisted by Ms.Bensi Rema of M/s.King
and Partridge for ELCOT submitted in one voice in unison that the impugned
order made by Section 34 Court modifies the impugned award.

6. The above takes us to the moot question as to whether an arbitral
award can be modified in a legal drill under Section 34 of A and C Act. This
question was answered by Hon'ble Supreme Court in Project Director NHAI V’s.

M.Hakeem reported in (2021) 9 SCC 1. To be noted, Hon'ble Supreme Court
held that modification of an award by a Section 34 Court in a legal drill vide

Section 34 is impermissible.
7. This takes us to the order of Hon'ble Single Judge i.e., Hon'ble 34 Court,

which is before us in appeals i.e., captioned appeals. To be fair to the Hon'ble
Single Judge, it is to be noted that the impugned order is dated 24.01.2020 but
Hakeem was rendered by Hon'ble Supreme Court only on 20.07.2021.
Therefore, on the date on which the impugned order was made by Hon'ble
Commercial Division, Gayatri Balaswamy's case, being Gayatri Balaswamy

Vs. ISG Novasoft Technologies Ltd., reported i n 2014 (6) CTC 602 and
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confirmed by a Division Bench vide order in a intra-Court appeal reported in
2019 SCC OnLine Mad 15819 was holding the field. However, in
Hakeem, Gayatri Balaswamy was specifically and categorically overruled.
This means the modification qua legal drill under Section 34 is
impermissible and in Hakeem, Hon'ble Supreme Court has not resorted to
prospective overruling. Therefore, this principle will apply on and from
22.08.1996 1.e., the date on which A and C Act kicked in. To be noted, A and
C Act {including section 34} was amended by the Arbitration and
Conciliation (Amendment) Act, 2015 (Act 3 of 2016) on and from
23.10.2015 and it was further amended {including section 34} by the
Arbitration and Conciliation (Amendment) Act, 2019 (Act 33 of 2019) dated
09.08.2019, a conditional legislation wherein 11 out of 16 sections kicked in,
on and from 30.08.2019.

8.In the light of the narrative thus far, if we were to sustain the award
in its entirety by agreeing with the appellant in I OSA (ICMC), there is no
difficulty but if it is going to be the other way, we would end up modifying
the impugned award which is impermissible as of today. This has led to a
peculiar situation in the instant case on hand as we can neither say that the
impugned order is faulty nor sustain modification of an arbitral award if we
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proceed further with the legal drill and find that we are not persuaded by
arguments of appellant in I OSA.

9. Be that as it may, we deem it appropriate to record that we have
noticed Gayatri Balaswamy was carried to Hon'ble Supreme Court vide
SLP.(C) Nos.15336-15337/2021 and a three member Bench of Hon'ble
Supreme Court in and by order dated 20.02.2024 formulated five questions
and referred the matter to a Larger Bench. In this order (making reference)
Hon'ble Supreme Court has categorically held that the issue is whether in
exercise of powers under Section 34 or Section 37 of A and C Act, Courts are
empowered to modify an arbitral award frequently arises in proceedings not
only before the Supreme Court but also before the High Courts and the
District Courts. This Court being a Section 37 Court is faced with that very
question which has been described as 'peculiar situation' supra. Therefore,
both learned counsel i.e., senior counsel (on instructions) in I OSA and
counsel on record in II OSA fairly agreed for having the impugned award set
aside and remanded to Section 34 Court.

10. In the light of narrative thus far, we make the following order :

a) Impugned order dated 24.01.2020 made in OP.No.821 of 2019 is

set aside;
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Impugned order is set aside solely for the purpose of facilitating
a de novo Section 34 legal drill. This means, we make it clear
that we have not expressed any view or opinion on the merits of
the matter. This also means Section 34 will now deal with the
matter on own its merits and in accordance with law i.e., in
accordance with Hakeem as obtaining today;

As Hakeem has been referred to a Larger Bench and one of the
questions formulated by Hon'ble Larger Bench vide sub
paragraph (4) of paragraph 3 of Hakeem is 'Whether the power
to modify an award can be read into the power to set aside an
award under section 34 of the Act?’, if the Larger Bench renders
the verdict / answers the reference in the interregnum, Section
34 Court will apply the law as declared by the Larger Bench but
until then, Hakeem which overruled Gayatri Balaswamy will
be holding the field and therefore, Hon'ble Single Judge will
proceed on that basis;

Though obvious, for the sake of specificity, we make it clear
that all questions are left open and all options i.e., resorting to

sub section (4) of Section 34, sustaining the award or setting
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aside the award or following the verdict of Larger Bench if the
verdict is returned / reference is answered in the interregnum are
all open to Section 34 Court;

As regards the time line for disposal of an application by
Section 34 Court, sub-section (6) of Section 34 prescribes a time
line of one year from the date on which notice under sub-
section (5) is served upon the other party. To be noted, sub-
section (6) also makes it clear that the application under Section
34 shall be disposed of expeditiously. In this regard, we deem
it appropriate to refer to State of Bihar Vs. Bihar Rajya Bhumi
Vikas Bank Samiti reported in (2018) 9 SCC 472  and
paragraphs 25 and 26 therein which reads as follows:

'25. We come now to some of the High Court
judgments. The High Courts of Patna [Bihar Rajya Bhumi
Vikas Bank Samiti v. State of Bihar, 2016 SCC OnlLine Pat
10104], Kerala [Shamsudeen v. Shreeram Transport
Finance Co. Ltd., 2016 SCC OnLine Ker 23728] , Himachal
Pradesh [Madhava Hytech Engineers (P) Ltd. v. Executive
Engineers, 2017 SCC OnLine HP 2212] , Delhi [Machine
Tool India Ltd. v. Splendor Buildwell (P) Ltd., 2018 SCC
OnLine Del 9551] , and Gauhati [Union of India v. Durga



https://iww.mhc.tnldo\Bid/judis

0.8 A4A.No.118 0f 2020 and O.S.A.No.218 of 2021

Krishna Store (P) Ltd., 2018 SCC OnLine Gau 907] have
all taken the view that Section 34(5) is mandatory in nature.
What is strongly relied upon is the object sought to be
achieved by the provision together with the mandatory
nature of the language used in Section 34(5). Equally,
analogies with Section 80 CPC have been drawn to reach
the same result. On the other hand, in Global Aviation
Services (P) Ltd. v. Airport Authority of India [Global
Aviation Services (P) Ltd. v. Airport Authority of India, 2018
SCC OnLine Bom 233] , the Bombay High Court, in
answering Question 4 posed by it, held, following some of
our judgments, that the provision is directory, largely
because no consequence has been provided for breach of
the time-limit specified. When faced with the argument that
the object of the provision would be rendered otiose if it
were to be construed as directory, the learned Single Judge
of the Bombay High Court held as under : (SCC OnLine
Bom para 133)

“133. Insofar as the submission of the learned
counsel for the respondent that if Section 34(5) is
considered as directory, the entire purpose of the
amendments would be rendered otiose is concerned,
in my view, there is no merit in this submission made
by the learned counsel for the respondent. Since
there is no consequence provided in the said
provision in case of non-compliance thereof, the said
provision cannot be considered as mandatory. The
purpose of avoiding any delay in proceeding with the
matter expeditiously is already served by insertion of
appropriate rule in the Bombay High Court
(Original Side) Rules. The Court can always direct
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the petitioner to issue notice along with papers and
proceedings upon other party before the matter is
heard by the Court for admission as well as for final
hearing. The vested rights of a party to challenge an
award under Section 34 cannot be taken away for
non-compliance of issuance of prior notice before
filing of the arbitration petition.”

The aforesaid judgment has been followed by recent
judgments of the High Courts of Bombay [Maharashtra State
Road Development Corpn. Ltd. v. Simplex Gayatri
Consortium, 2018 SCC OnLine Bom 805] and Calcutta [Srei
Infrastructure Finance Ltd. v. Candor Gurgaon Two
Developers and Projects (P) Ltd., 2018 SCC OnLine Cal
5606].

26. We are of the opinion that the view propounded by
the High Courts of Bombay and Calcutta represents the
correct state of the law. However, we may add that it shall
be the endeavour of every court in which a Section 34
application is filed, to stick to the time-limit of one year from
the date of service of notice to the opposite party by the
applicant, or by the Court, as the case may be. In case the
Court issues notice after the period mentioned in Section
34(3) has elapsed, every court shall endeavour to dispose of
the Section 34 application to what has been provided in
Section 14 of the Commercial Courts, Commercial Division
and Commercial Appellate Division of High Courts Act,
2015. This will give effect to the object sought to be
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achieved by adding Section 13(6) by the 2015 Amendment
Act.’

As sub-section (5) of Section 34 notice is held to be directory
and not mandatory qua sub-section (6) of Section 34 and one of
us sitting Single (M.Sundar.J.,) in Section 34 Court in
O.PNo0.527 of 2020 [M.Subbiah Vs. Daimler Financial
Services India Pvt. Ltd., and another] in and by order dated
10.12.2020 has held that the reckoning date will be the date of
presentation of Section 34 petition.  As sub-section (5) of
Section 34 has been held to be directory and not mandatory, we
hold that this principle is now good law;

In the case on hand, considering the trajectory the matter has
taken, the time frame qua sub-section (6) will run from today.
We make it clear that we are not fixing a time frame for Hon'ble
Commercial Division but we are only referring to the provisions
of law and judgment of Hon'ble Supreme Court in Bhumi Vikas
Bank,

As regards Section 34 petition, the specific sub-section has not

been mentioned, as would be evident from Section 34 petition
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that has been placed before us, as part of the case file.
Therefore, Rules made under Section 82 of A & C Act, being
'Madras High Court (Arbitration) Rule 2020' kicked in on
17.03.2021.  Be that as it may, in the hearing today, it was
fairly agreed between the two learned counsel and more
particularly, learned counsel for ELCOT who is the protagonist
of Section 34 petition that the legal drill before Section 34 Court
which is to ensue would be on two of the eight pigeon holes qua
Section 34 and those two pigeon holes are 34(2)(b)(ii) clause 2
of Explanation 1 [Public policy and contravention to policy of
Indian law] and sub-section(2A) of Section 34 [patent illegality
obviously with proviso thereat];

Though sub-section (6) provides for one year, we are of the
considered view that in the light of first limb of sub-section (6)
of Section 34 which says that a 34 petition shall be disposed of
expeditiously considering that the impugned award is of the year
2019 and that the contracts are more than a decade old i.e., 2013
and observation of Hon'ble Supreme Court in Bhumi Vikas

Bank, it may be desirable to have a expedited hearing albeit
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subject to the Board of Hon'ble Section 34 Court.

11. Captioned OSAs and captioned CMP are disposed of in the
aforementioned manner with the aforesaid observations/directions. There

shall be no order as to costs.

[M.S..J.] [K.G.T.J]
24.06.2024

Index : Yes / No
Neutral Citation : Yes / No

Speaking order / Non-speaking order
ds
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M.SUNDAR. J.
and
K.GOVINDARAJAN THILAKAVADLJ.

ds

0O.S.A.No.118 0f 2020 and O.S.A.No.218 of 2021

24.06.2024
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O.S.A.No.118 02020 and O.S.A.No.218 0of 2021
and
C.M.P.N0.8978 0f 2021 in O.S.A.No0.218 0f 2021

M.SUNDAR.J.,
AND
K.GOVINDARAJAN THILAKAVADL.J.

(Order of the Court was made by M.SUNDAR.J.,)

Captioned matters are listed under the cause list caption 'FOR BEING
MENTIONED' at the instance of Mr.J.James, counsel on record for appellant

in [ OSA and counsel for respondent in 11 OSA.

2.Mr.J.James, learned counsel is before us in the physical Court and
Mr.M.Vijayan of M/s.King and Partridge [Law Firm] is before us on 'VC'
['Video Conferencing'] platform (To be noted, this is a hybrid hearing, which

is a regular/routine/daily feature in this Court).

3.An inadvertent typographical/secretarial error has crept into our
common judgment dated 24.06.2024, vide which the captioned two OSAs
were disposed of.  This inadvertent typographical/secretarial error has

occurred in the last sentence in paragraph 9 wherein instead of 'impugned
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order' it has been typed as 'impugned award.  To be noted, scanned

reproduction of judgement/order made by us on 24.06.2024 is as follows :
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PRI LTI N FORa R AT  E TI

I THE HIGH COURT OF JUDICATURE AT MADRAS
[dated ¢ 24 06,2024
CORAM
IHE HOMNOURARLE MrJUSTICE M.SUNDAR

i
THE HOMOURABLE Mre JUSTHE KAOVINDARAIAN THILAKAVA D
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“
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For Appellam Mr A Vigaan
Assrsted by My Berst Rem
Lo M5 King and Parteiae

For Responder - MEAME Krishnon, Seqine Lotinse
fuz M) James

COMMON JUDGMENT

Ihiz. conmon  congen nlgmentorder will now disposy of |he
captoned intiz-gow g Appeals Le., 'Drnginal Side Appeals” [hereinafler VSag
lor the sake of brevity] and  captioned il Miscellaneous  Petition
Thereiralter CMP fur the sake aCbrevety ] in 008 AN T8 of 207

2, Uhwing 1yt ITajaciony the Caphonal maters vk i he Pesiring
before thiy Court, it really nol necessary 1o dilate much on et 1 ather
words, factual mutriy n A mutshell el aloet frek ahom of aranule
partichlara will suffice,

4. Factoal maix in g pulsken is thal the pencais. of the maiier 4
vonstiuled by twe o coniracrs, conlract duted 14.02,2012 Lhereinafize
Conlruet' for the sske of brovity, convenionce miu| clanty| and ‘anothe
voneract dated 15072013 |herdinafier 11 Comirac!' for the sake of brevile,
eohvemenue and clari] e ICMC Corporation. Lingmed' [ereimadte
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Limiedd® [hescmnafter 'ELCOT for the soke of brevity, convemience and
clarvty | thint 1 Contract is Tor supply of 3,00, 000 laptops ahd 11 Contract is for
supply of 26,000 laptops; that the laptops were 10 be supplied by 1CMC 10
ELCOT, that disputes grupled; that o writ petition wis Sled in this Court and
an erdet was mnde by o Smgde Judpe: that this was carvied in appeal vide an
mvra-Cour appcal; that o Dwvision Hench made un order in the intraCourt
appeal; that the moiter was. further casned 10 Honhle Saprermee Court: ihnd
Hon'ble Supreme Court disposed of the mntter by directing the parties 1w inke
sIEps ovwards apposntment of Arbiimator, besibes ‘“':'-"-"-mi"- ELCOT 10 pay the
disputed surmy 10 [CMC subject i fssunnee of bunk guatisitee pending
arbitration; thal the parties by consent comstiuied Hon'ble *Arhiind Tribumal’
[Berematier ‘AT for the saboe of brovity, converdonce and lartiy]; that Hastice
(Rewdh Age Prakash Shah, a former Hon'ble Chiel Justice of this Court and
Prelhi High Couwrt, was the sole Arbitrutor ; thar Hon'ble AT entesed upon
reference, adjudicaied upin the wrbiieal digputes between 1OMO and FLCOT
und rendered o detailed maurd dwied 22.08201%9; that this sward shall be
referred o g 'pugned pward' for the sake of convenlence: thnt the
impggmed nward was sesailed by ELOOT in Section 34 Courl (10 be musied
e Armirafon and ConciBaton Act, F9%6 (Act 26 of 1996), which shall
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this Beoch

4. Thiz Court having captured o thumb nail sketeh of faets Le. broad
facts smperative for appreciuting this simple conseat order and the trajectury
the matier has saken 1o resching this Court aow proceeds with the kernel of
the Sectiom 37 legal Urill at hand,

5. MrMSKnshnen, lesmed Senior  Advocele  instucted by

] [N P THRE
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Mrd James, learned counsel g record for ICMC and My M.y of
M/s King and Partridge [Law Firm | assisted by Ms Bensd Rema of M/s King
and Parridiss for ELOOT submitted in one voice in unison that the impugned
order made by Section 34 Cour miodifics the impugned swasd

. The above takes us s the moot yuestion as w whether an arbit)
aveard can be madified in legnd drill wndder Section 34 of Aarad C A This
uicstion was answered by Hon'hle Supreme Cour in Frofect Divectar N 4T 1 5
M. Hakeem Tepurted in (2020 @ 8CC 1. To be e, Han'ble Sopreme Cos
held that medefication of an award by n Section 34 Court s, s legal dnill wide
Sectuo 4 in impermigihle

7. Thiw takin s 0o the order of Hon'hle Single Judpe 1.6, Honhle 14 Ciatirt,
which [s befar us in appeuls e, capionod appesls.  Tu be liiir i the Hen'hle
Fmgle Judge, it & 15 be noted thai the impaigned order is dated 24 00, 20234 bt
Hakeewm wis rendered by Honhile Supreme Court only an 204072021,

Therefore, on the dute on which the imspupned order was made by Honhie

Commercind Divisson, Gayatrl Balaswamy's cuse, bemng Gaypare Halaswamy

Fa 186G Novavagh Technofopiey Lid, reported | n 2004 (6 CTC 682 and
contirmed by o Division Bench vide arder i & intra-Court appeal repartid in

2019 5CC OnLine Mad FS8I¥ was holding the field, However, in Hakeem,

T P i dgdievanis
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Cdputri Balaswany was specifically and catepocieally wveriyled Thas means
the modification qua legal deill wdder Section 14 js imperiassible and g
Hukeem, Hon'ble Suprems Court s Wl resarled to prospective overnling,
Thereforc, (his princijle wil apely un and from 22 08 1os L, the date gn
which A and C Act Kicked i To be noted, A and C A tneluding sectinn
M| wag umetided by the Arbitratnn ynd Cianeiliation {Amemdmen) A,
2005 fae 3 ol 20147 on and fiom 23 2615 ard it was further sinended
imeliding secting 34} hy the Arhitranon agg Congtliation | Amend inent) Act,
29 {Act 15 0f 2019} dued N9UE201%, 5 condiiona! legriskation wherain ||
o of T seetions kil b, om @ Froen 30008 209

Bla the light of the wyreative s sty AT e Wit 40 sustain (he sward
s entirery by agreng, wath the wppellanr in | 084 OMED, there is o
difficulre bar if § 15 guang to be the othe Wik, we would end up mnditing
the impupied award which is mperssible ws af Joday, This bz led oo
pectliar sitution in the fstant gz ort Al g5 we can negthe say thal (he
pugned orider i Faulty vor sustan moditiation of ant arbntrel sward if we
proceed further with (e legal drill und find thist we gre el persyadad by
argiments of appellant in 1 084,

4. R that ws it may, we deemn it APPrOpRE o recond that we e

LR Tl'l:.'.l'_lu'*h'Jhﬁ_'_h
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nobiced fravaid Bolaswamy wos camed o Hon'ble Supreme Count vide
SLPOCY Mo 15336- 153372021 and & three member Bench of Hon'hie
Supreme Court in and by order dated 20,02 2024 formuloted five questions
aned referred the madter 10 4 Lasger Beach,  In this onder (miking reference)
Hon'lle Supreae Court his calegomenlly held that ihe issoe s whetber o
exergise of powers wnder Section 34 or Bection 37 of A and © Acy, Courty are
empowered o modify an arbitral award frequently anses in procesdings not
only Pefore the Supreme Courl bt alse before. the High Courts and ihe
Dhstrict Cours, This Court being i Séction 37 Coort is faced with that very
gueition which han been deseribed as peculiar situation’ supra.  Therefore,
bath bearned counsel de, senior counsel (on instroctionsy in | OSA aed
counsel on recard in [ OSA iy agreed G having the impugned nward sei
waide and remanded o Section 34 Courn,
140, It thee light of darrative thus for, we make the following arder
a) Impugned order dated 24802020 made in OF No 821 of 2018
1% et pancles
b} Impugned osder s set aside sobely for the purpose of facilitating
& de rove Secton 34 fegal drill. This means, we make it cleas

thit we have not expressed any view or opinion on the ments of

e T T rigMi e rea
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the mather. This aldo means Sechon 534 will now deal eath the
ettt o caRn g mens ool noascordance with low e in
sccerdanee with Hakeeae as obtining ladiy;

Aa flaheem bos been retemved o a Larger Bench and one of the

I

guestinos frnolaed 5y Hon'ble  Taiper Bench vide  sub
peragiaph (47 uf purueraph 3 of Hakeem s Whether the pover
foanaclide s awired pan be read st e powere fe set dside qn
e aseeley section 34 of e e i the Laveer Bench menlers
the verdict  amewers the reforence e inlernsenum, Setion 34
Lour will apply the Jaw as declased by the Lavrer Beach bus
until then, Hakeem which overmled Gaparr? Sefaswamy wil be
holding the el wnd themetore: Her'sle Single Judee will
picciad om Thinl Sasts;

b Though obviouws. tor- e sake of spesiliciy, we make o el has

{ =8

all questions are Tefl apen and all options i.e., resorting o sub
segiaon (30 of Bection 22, sustaining the award o setling asile
lhe pwerd or faliowing the veedic) of Lianger Bench 18 the verdict
is retwrned Joreferency 3 answeced e intercanom e ail
upeen e Seoion 34 Court

s mhe MOy R R
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g} As rcgmdt. the timic ling o dllr.ph:ml of an application by St
14 Cowrt, sub-section {6} of Section 24 preseribes o time line of
one vear from the dale on whish natice  under sub-gection (5} 1s
wervedl i the ither party Tiv be noded, sub-sachon (6} niss
makes it clear that the wpplication wnder Section 34 shall be
disposed of expeditionely In this regard, we decm o
npproprue o refer o Snate of Bilee Vi Bibar Rogva Bhowd
Vikay Bank Saneidi reporicd n (20080 @ 500 472 anid
paragruphs 25 and 26 thersin which reads as follivws

25 We come mow foogomee of phe ffigh Ceart
Jratpmerery. Tl fiph Conern of Parer (8ivar Rana Shami
Vikes Russk Sopsind v Shane o Siban, S0 SO0 O Live P
Ty, Kela  [Shasmvudeen o Sheveram  Trasspor
Flawier Ca, L, 2008 500 (nline Key 28724)
Himached Prvdesh [Modhoea Hptech Engineers (7 Lol y
Eremitiive Engineers, T 300 Online WP 22121 | Dt
SMaching Tool fadie Lol v Splender Baddwell (7 Lid
NN BUC Onddme By 9551 | ened Crawhall' [Dnian of
Miclta v Phrge Newhea Sivve (0 Lad, NUE SCC O lidee
o WOTF wave all beken the wiew that Seedon 34700 i
mtielafary dn mintiive. Wt b sieoeigdy relted ogon v the

alyect mought oo be dchisved by ihe provicion trgeiher

N Sk T ] e e
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Wi e o ferl Raiaee of e lanomioine e D0 et
FAAL Eamally amadogies wiin Sectan S0 CPCT bove Bais
Argwn boodvach e s vemad, Ch e offiee faed, v
Global Aviarion Sevvirar (B9 Lol v Airpare Authoring of
foole (Uil Aviafzon Seewess [P0 Lid v dipoir
Awtforpeiny ol ladia, 2008 300 Galine Bow 2137 |, nhe
Sopmrhiop Mlipd Caned, te ansvaving Clapwion 4 oo B
e, Solfewing poee of oo podsaenty, Wl W posrision

5 dfretary, davoels Sevnper me comscguance fan fee

g ided for hreael of Ge ae-toet specifivog Ween fnced

vl P epinend B Bhe odyect of the provisian wedd be
Fenred otiare O30 were b b et g divesiors, the
fegvied Sople dwdge of st Sambaae TS Coned feld oy
vzl [ SEU Ul e Booe grarg [22)

IR Ingeray g dhe sehmbeian afl e fewvie
ot J"t.lr o l'l".'||'.‘-'-'l.'v:.||:'.'1.f thert & Secrion T4(5)

enesidered e dirediony, the entine puvpese B8 b

amendmenss would by readered olioze if
Cipreraed. oy vida flere iFons medl in bhiv
rplonipmon mads be e Searned ooiosed S rhe
il
e wokg J',:.!'n':'l'_l:.'pr,' RS r Ll e T r'r;-.'lnll'l'l'u.'m':-'
i

ey e i

remrnedvnd, Siviee Mo i o SoMegRENeR provgd

B g : oo | .
e e '.nln:J'.r.lr-.-' SRS LR T DO

The prpose ai gva

T ]

4
af afproprate wale dn s
e Hioh Coyrr (Origingd Nidey Mufex The

sraceading B e mater erpeditionsay gl

sevves i ek

[lapipd won plaey et B pelilizaey {00 e
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wider Section 14 ramaar b dnken away for mps
.'.-im'rhl. T B Lt e |n-|'|l*.'|-:|l' Nl e bitfire filing
o e cardEr iy petitan

The aforesily i hoe berr followed B Fociemd
Fudgmensy af e fhmh Courn ' Banbho M ahavarhseg
‘ State Road £y velapeid! Corpn fad 4 Sl Gawaie
Comxortiom, 208 50 thnline Bow 8057 wma Crlenry
ISret St rimamee Lid w0 Candoy Ciurpaon Feo
[hevitleiperg g Proieviy i fad JNE SOC Onddne O

Nai)

2 W qive of the apumiaw that thee Wew proppgaded
iy ke High Comvey of Boinbay and Culenurs MeRrER e
CRTECTratr af the drw Eowever i il ok thrs 0 ehal
Do g i O every comed B owlich o Secitus i F]
applicaion tx Med, o sk o e AmE-Imis af dnp pear
frem e date of xervic ol mintiew o she gpvasite s By
thie wpplicant, ar by e Court, oy the dave may b fn ppvy
e Copdl itsues manic iiter e peviad menilosed in
Secvian 300 har e, v couwy phall ENdeIRr fn
dixprse. af the Se v A applicaition w swel has Frosgeny
Fvided fn Seerion 390 of et Cammprpial Y,
Chramtieetal Dyvisdon wnd Conmmiicial tewmedlany Iiiring
of Mgk Cowrny der JtS Thix n U7 ot atfisep fer i ol
SR In he molieved by adifivg Seciion L300 By phe 200) %

Attt des *

s e | @A e
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Az yub-section (53 of Scetion 34 notice s held o e dirceoory
and ol nandatory qua suh-scchion 18] of Bechon 34 and one it
us siting Smgle (M.Sundarl.} mo Section 22 Court 1
Oa 527 of 2020 M.Sehbich Vs Daimler Fierairciil
Services Indie Pyt Lih, and awother] inoand by veder dated
Y12 2020 has held Mt the reckoning date will he te dule il
presentation of Sccrion 34 petiton. A8 sub-gecher (3] o
Saption 54 his been held w be dieetory and not mandalory, we
biold that this prineiple i now good lae:

In the case nn hund, eonsidering the trajectory the muller has
faken, the wme fame gua sieh-section (A} wall rn from today
We trile it clonr thal we are nus fixing o Goe frame for Hentle
Conimencidl Division bol wegre enly referming Lo the provisions
af Law and qudgment of Hug'ble Supremne Uoust m Rl Vikes
Harrh:

4 regards Section 34 petition, the specific sub-section huss et
buen (nentioned, as would be evident (rom Boction i potition
that has been placed hefore ws. as perl of the case file

Uherelnre, Rules made under Section 82 of A& O A hzing
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wlodraz High Coort (Arbatrasen) Rule 2020 kicked m oo
| 7.068.2021 Be thot as it may, in the hearmg fodiy, o was
fairly agréed between the two leamed counsel and  more
puirticularly, learmed comsael fr BELODT who s the protagonist
of Sectiom 34 petrtion that the legal deill hefore Section 34 Court
which is 1o ensue would be on twa of Use ¢ighi ploson holes gua
Section 34 and those twi plgeon hales gre 3HIHRION cloose 2
of Explonation | [Public poliey and contraventon io pohey of
Indinn law] and sub-section{2A ) of Section 34 [patent dlegalicy
ubiously wath proviso thereat];

Though sub-seotion (6] provides for o year, we are of the
considered view thot m the Hght of first lmb of suB-secton (4]
of Section 34 which says that a 34 pention shall be disposed of
expeshitiously considering that the impugned award is of the yeur
209 gl [i'.m the contrcts dre more than 8 decale ol Le, 2013
end observation of Hon'hle Supreme Court in Blewend Vikas
Ponk, it may be desirable to have o expedited bearmp alhei

aubrfecs 1o the Baard of Hon'ble Section 34 Coan
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|, Captionsd SAs and captiwned CMP arc disposed ol in tha
afozementioned manner witly the atorsswid observations/dircctions, [here
shall be no arder as o cnsts.
[M.5.,1. KL
2 062024

4.Both learned counsel before us submitted in unison in one voice that
this typographical/secretarial error may please be corrected and with the
consent of both sides, we correct the said error and we write that in the last
sentence in paragraph 9 of the aforementioned judgement dated 24.06.2024,
'impugned award' will now read as 'impugned order'. In all other aspects,

our common judgement dated 24.06.2024 will remain the same.

5. This corrected order will now be uploaded and it will become the

corrigendum as well an addendum to our order already uploaded.

[M.S.].] [K.G.T.J.]
10.07.2024
ds
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M.SUNDAR.J.,
AND
K.GOVINDARAJAN THILAKAVADLJ.,

ds

0O.S.A.No.118 02020 and O.S.A.No.218 0of 2021
and
C.M.P.N0.8978 02021 in O.S.A.No.218 0f 2021

10.07.2024
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