IN THE HIGH COURT OF ANDHRA PRADESH :: AMARAVATI

TUESDAY THE SIXTEENTH DAY OF JULY
TWO THOUSAND AND TWENTY FOUR

PRESENT
HONOURABELE SRI JUSTICE K SURESH REDDY
AND
HONOURABLE SRI JUSTICE K SREENIVASA REDDY

CRIMINAL APPEAL NO: 5 OF 2016
Between:

Fonnury Dariya Bee, Martur, W/o Late Masthan Vali, aged 36 years, Occ:

Coaolie Work, Peerlachavidi Bazar, Gannavaram Road, Martur,

--APELLANT/ACCUSED

AND

The State of Andhra Pradesh rep. by the Public Prosecutor High Court of
Judicature at amaravathi

..RESPODENT/COMPLAINANT

Appeal under Section 374 (2) of Cr.P.C against the judgment of |
Additional Sessions Judge, Ongole, Prakasam District in 5.C.No.513 of
2010 dated 5th day of September, 2011,

Counsel for the Appellant : SRI C VASUNDHARA REDDY
Counsel for the Respondents : ASSISTANT PUBLIC PROSECUTCOR

The Court made the following JUDGEMENT :
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JUDGMEN T: (PerHon'ble 5 Justice K Sreenivass Reddy)

The sole accused in Sessions Case No.513 of 2010, on the
file of the | Additional Sessions Judge, Ongaole, (hereinafter referred
to. as ‘the Sessions Judae'} is the appeliant in the present Criminal
Appeal, She was tried by the learned Sessions Judge for the
offence punishable under Section 302 of the Indian Penal Code,

1860 (for brevity 'IPC').

2 Vide Judgment, dated 05.09.2011, the leamed Sessions
Judge convicted the accused of the offence punishable under
Saction 302 IPC and sentenced her to undergo rigorous
imprisonment for life and to pay a fine of Rs.1,000%, in default of
payment, to suffer simple impriscnment for a period of three (03)

manths.

3. The substance of the charge against the accused is that on
04.08.2009 at about 3.00 AM in the verandah of the house of one
Ponnuru Ramjan Bee (hersinafter referred to, as 'the deceased’),
the accused caused death of the deceased by pouring Kerosene

and setting her on fire,

4 Case of prosecutian, in brief, is as follows:
All the material prosscution witnesses and the accused are

residents of Martur village, P.W.1 is the husband of the deceased:
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FPW.2 is the daughter and PW.3 is the son-in-law {husband of
BW.2) of the deceased. Accused is the daughter-in-law of the

deceased and P\Y.1. P9 js the son of the accused.

About five years prior fo the date of the incident, accused had
filed a case je Crime No.156 of 2009 against the deceased and
F.W.2. for the offences punishable under Sections 498A read with

34 IPC and they were arrested in that caze.

On 03.08.2004, P\W.10. the then Police Constable of Martur
PS. was on night beat duty. moving in and around Martur village. At
about 3.30 AM at Gannavaram Centre, he found the deceased with
burnt injuries along with PW.2 and PAW.3. On his enquiry, the
deceased informed him that accused poured kerosene and set her
fire. He called for 108 ambulance and got the deceased shifted to
the hospital i.e. Community Health Centre. Chilakaluripet. P.W. 18,
Civil Assistant Surgecn examined PW.2 and found superficial
burns on her right hand and opined that PW.2 received simple
injuries due to bums. PV 18 issued Wound Certificate and the
same was marked as ExP.28 Further, PW.18 referred the

deceased to the Government General Hospital, Guntur.

On 04082008, on receipt of hospital intimation under

Ex. P22 PW 20, the Head Constahle of Chilakaluripet Town P3,
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rushed to the hospital and at about 7.15 AM, recorded the
statement of the deceased, which is marked as Ex.P.21. PW.20
forwarded statement of the deceased vide Ex.P.21, under Memao, to
the Station House Officer, Martur Police Station, on point of
jurisdiction.

On receiving Ex.P.21 and ExP.22 at about 11.30 AM,
PWW.14, Police Constable, Martur Police Station registered the
same as a case in Crime No. 189 of 2008 for the offence punishable
under Section 307 IPC and issued FIR, which iz marked as
ExP.23. PW.15, Assistant Sub-Inspector of Police fook up
investigation, visited the scene of offence, prepared Observation
Report in the presence of PW.12, which |z marked as Ex.P.18.

Ex P.24 is the rough sketch of scene of offence.

On 04.08.2000 at about 2.30 PM the deceased was admitted
in the Government General Hospital, Guntur. P.W.21, Casualty
Medical Officer gave intimation to P.W. 17N Additional Junior Civil
Judge, Guntur for recording Dying Declaration of the deceased. On
receipt of the same, P.W. 17/ Additional Junior Civil Judge, Guntur
rushed to the hospital and recorded the atalemeﬁt of the deceased,

Ex.P.27 is the statement recorded by P.W.17, at about 4.50 PM.
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On receipt of death intimation, P.W.15, Assistant Sub-
Inspector of Police, Martur PS altered the ssction of law from
section 307 IPC to Section 302 IPC and issued altered FIR. On
receipt of the altered FIR, PV .19, Inspector of Police. Inkollu, took
up investigation. He conducted inquest aver the dead body of the
deceased in the presence of PW.13 and others, Ex.P.20 is the

Inquest Report.

On 13.08.2008, on requisition, the Assistant Professor
Forensic Medicine conducted autopsy over the dead body of the
deceased. Ex.F.25 is the Post Mortem Certificate. According ta him,
cause of death is about 65% infected dermo-epidermal burns

present over face and other parts of the body.

On 16.08.2009, P.W.19, Inspector of Police arrested the
accused and got her remanded to judicial custody. After receiving
all the relevant documents and on completion of investigation,

F.W.13 filed the charge sheet,

5. In support of its case, prosecution examined P.Ws 1 to 21
and got marked Ex.P.1 to Ex.P.30 and M.Os.1 and 2. Ex.D1 was

marked on behalf of defence. The case of accused is one of denial

6. Leamed counsel appearing on behalf of the appellant

submits that, all the prosecution witnesses did not support the
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prosecution case and they turned hostile, The entire case rests on
the dying declarations /.e. ExP.21 and Ex.P.27. According to the
learned counsel for the appellant, there are number of
discrepancies and inconsistencies in the dying declarations. In the
absence of any material to support the inconsistent dying

declarations, it is not safe to convict the accused.

T. On the contrary, leamed Assistant Public Prosecutor
appearing on behalf of the State submitted that the dying
declarations Ex.P.21 and Ex.P.27 are proved by examining F.W .20
and PMW.17. respectively, though there are some minor
discrepancies in the dying declarations, deceased in one voice
stated that it is the accused, who was responsible for pouring
kerosens on her and litting fire. According ta him, in both the dying
declarations, it has been consistently stated by the deceased that it
is the accused, who caused death of the deceased and there
cannot be any dispute that dying declaration can be the sole basis
for recording conviction. When such is the case. there is no ground

far this Court to call for any interference in the said case

a Mow the point for determination:

Whether the prosecution is able to bring home
the guilt of the accused for the charge levelled
against her, beyond all reasonable doubt?
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POINT:-

9. Admittedly, the prosecution witnesses Je PW.1, PW.2,

PAW.3 and PW.S who are closely related to the deceasad and the

accused, did not support the prosecution case and they wers

treated as hostile b-:..f the prosecution. PW4 to PW.8, who are

neighbours and who reside opposite to the house, too did not

support the prosecution case and they were treated as hostile.

10, Admittedly, the entire case rests on two dying declarations
made by the deceased under Ex.F.21 and Ex.P.27. Ex.P.21 is the
dying declaraticn that was made to P.W.20, the Head Canstable. In
Ex.P.21, the deceased stated that she had two issues [e. one son
and one daughter viz. Shaik Mastanvali and Fathima, respectively.
Her son Shaik Maatan-vali married one Dariyabi, daughter of Khadar
Masthan of Kommalapadu village, about fourteen years back. Her
son Shaik Masthanvali died ﬁ*.fe years back. The accused, who is
the daughter-in-law of the deceased, was residing at Martur village
along with her three children. PW.2 was given in marriage to
P.W.3, son of Shaik Adambude of Daggubadu village, about seven
years back, PVW.2 and PW.3 were living in the house of the
deceased at Martur, for five years. The accused developed grudge

as P.W.2 and P.W.3 were residing with the deceased and spending
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her income, On the intervening night of 03/04.08.2009, in the early
hours, while the deceased was sleeping in the verandah, P.W.2 and
PYV.3 were sleeping inside the house; at about 3.00 AM, accused
poured kerosene on her and lit fire with a match stick. As the body
of the deceased was burnt, she raized cries, upon which, P.W.2
and PW.3, who were sleeping inside the house, came out of the
house. On seeing them, the accused ran away from that place. The
deceased received burn injuries to her hands, stomach, chest, and
bath legs. While P.W.2 tried to put off the flames, she received bumn
imury ta her right hand. When they raised cries, the neighbours
assembled there. They informed 108 ambulance and the deceased
was taken to the Community Health Centre, Eh.ilakaluripet. where

she was treated.

11 Ex.P.27 contemplates that the aforesaid dying declaration
was recorded by P.W.17A Additional Junior Civil Judge, Guntur on
040820089 at about 450 PM. PW.17 was examined to
substantiate the same. A perusal of the said statement goes to
show that the deceased revealed that while she was sleeping. at
about 2 30 AM, she woke up and found accused pouring kerosene
on her and lit fire to her body. Due to severe flames, the deceased

raized cries and ran out, Thereafter. P W 3. who is the son-in-law of

-]
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the deceased, came out and tried to put off flames by pouring
water. According fo Ex P27, there were disputes between the
deceased and the accused. Because of the same, she had done
s0. The Doctor -::ertir';ed that the patient was conscious, cogent and
in fit state of mind during recording of statement. Ex.P.29 is the said

endorsement.

12. A perusal of two dying declarations made by the deceased,
on the face of it, there are discrepancies and inconsistent to each
other. In respect of motive, in the first dying declaration i.e. Ex.P.21
i5 concerned, the deceased states that since PW.2 and PW.3
were living in the house of the deceased for five years and taking of
money from the deceased, In connection with that, the accused
developed grudge and because of the same, she resorted in
pouring kerosene and lit fire to the deceased. Whereas, in the dying
declaration made before P W17, she stated that there were
disputes between her and the accused and dus to which. the

accused had dane the said act.

13, In respect of motive part is concerned, there is discrepancy
with regard to the same in ExF.21 and Ex.P.27. Merely because
there are disputes between the accused and the deceased. By

virtue of the disputas, one can suspect the accused. But, however,
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strong the suspicion is, suspicion cannot take the place of truth.
Apart from the same, in the first dying declaration made before the
Head Constable-P W.20, under Ex.P.21, it is stated that, it is P.W.2,
who tried to put off the flames and it discloses that she received
burns to her right hand. Thereafter, on raising cries, the neighbours
assembled and the decsased was shifted tor the Community Health
Centre. Chilakaluripet in 108 ambulance. There iz a glaring
discrepancy in respect of the same in Ex.P.27. In Ex.P.27, the
deceased had categorically stated that she raised cries and rushed
outside and it is PW.3, who tried to put off the flames by pouring
water on her. This glaring fact is inconsistent in between two dying

declarations.

14. |t is further ohserved by this Court in the said statements that
the deceased had categorically stated, it is P.W.1, who took her to
the Government General Hospital. The said aspect had not been
stated by her in Ex.P.21. When there is inconsistency in the said
dying declaration in the absence of any corroborative evidence, it
has to be seen whether it is safe to convict the appellant herein/

accusad,

15. Leamed counsel appearing on behalf of the appellant has

placad reliance on the proposition of law laid down in Irfan @ Naka



Cage Ll af 15
Vs. The State of Uttar Pradesh’, wherein the Hon'bie Apex Cour,

in paragraph M:::s_51,l 62, 63 and 64 held as thus:

At s significant lo note the obsorvalions mads by
Paplor that “Though thess dediarations, when delberately made
wrder & Solemn sense of impending death. and CEICE TG
circumstances wherain the decsased i not (kely to be misfaken,
are entitied to great weight, if precisely identificd, it should always
be recoffected thal e sccused has not the power of cross
examnation, a pover quite as essanlial fo the eficiing of fhe truth
a3 the obligation of an oath can be, and that, where a wilness has
riol 8 deep sense of scoountability (o his Maker, feelings of angear
af revenge, on v the case of mutual confict, the natural desie of
screering fis own misconduct. may affsct the sccuracy of his
slatemnenftz and Qive a falze colpufing fo the whole ransackion
.. [Bea: Taplor on “Treatisa on the Law of Evidenca®, 1931, 12 Edition
Pe. 462]

82 There i3 no hard and fast rule for defermining when
a diing declaralion should be acceplted. fhe duty of the Courd is fo
decide (his question in the facts and sumounding circumstances of
the case and be fully convinced of the bufbfuiness af the same,
Certain factors below reproduced can be considered fo determine
the zame, however, they will only affect the waight of the dying
declarabion and not s admissibility:-

i) Whather tha person making he statement was
in expectation of death?

i) Whether the dying declaration was made at the
sariest opporlunidy? "Rule of First Cppofunify?"

(i) Whether there Jjz any reasonable suspicion fo
beive fhe dying declarafion was pul in the mouth af the
diying person?

' 2023 AIR {Supreme Court! 4129
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fi) KWhether the dying declaration was a prodoct of
pramoiing, ffordng ar fesding at the instance of police aor
any inferesfad parfy?

i) Whether the slafemen! was nol recorded
proponp?

{wil Whether, the dying declarant frad opportunity (o
cleany obsanse the incident?

frul  lWhether, the dyping deciaration hes  been
consistent throughouf?

fwaiy  Whethar, the dping decfaration Jn dsell 5 a
mandfastationdichion of the dylng person’s imagination of
whal fre thinks transpired?

(i) Whether, fthe dying declaralion was isslf

vaiuniEry

) in cass of mulliple dying declaralions, whether,
the firsl cne nspired iuth and consistent with [he ofhar
dying declaralion?

{2 Whether, &= per fhe injunes, iF wawid have been
impossibia for (e deceazed o make 5 dyving declaration?

a3 i is fhe dufy of the prozecifbion fo sstghiish fhe
charge agains! the accused beyond the reasonable donif The
beralil of doubl mus! always go n favoor of the accused, I is e
thal dying daclaralion 15 & subsiantive piece of svdence o be
redied o provided i s proved that the =ame was voluntany and
! ad the wiolir was @ a M state of mind I 5 just mot
arougl for the court fo sayv thal the dyng declarabon 1= relishle as

e actusad 8 named n the dying Jaciaraltion as the assailant

Gd it iz wnsafe o recond the comechion o the Sass of
a dying declarafion alone in the cases where suspicion, ke the

case on hand 15 fadsed, as regacds he comecingss of the dping
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declaration in such cases, the Couwrt map have to look for some
corroborative ewidence by reating the dyng declaraiion only as a
pmece of evidence. Tha evidence and malerial svailaile on recond
must be propenly weighed in sach case la arrive al an appropnals
conclusion, The reason why we say 5o is thal i the case on hand,
aithough the appelant-convict has been named n the wo dying
declarations a3 a persan who sef the room an e yel fhe
surrounding  circurmslances  render such  Slalement aof fhe
declarants very doubiiul!’

16.  There cannot be any dispute that if a dying declaration is
made by the deceased under a solemn sense of impending death
and under the circumstances wherein the deceased is not likely to
be mistaken, the same carries great weight. It should always be
recollected that if the declarant meets the maker, the accused has
no opportunity to cross-examine, which is a power essential to
eliciting of the truth as an oath can be. It is apparent on the record
that the deceased, in the state of imbroglio, gave two inconsistent
versions. There is any amount of ambiguity with regard to the
veracity of the dying declarations. There are number of
discrepancies in both the statements. In those circumstances, it is
essential, the Court has to look for some corroborative evidence by
treating the dying declaration as only a piece of evidence. In the
absence of the same, keeping in view of the aforesaid principle, this

Court feels that the dying declarations cannot be relied upon.
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17. In the present of case on hand, -except the said two
inconsistent dying declarations, there is no other corroborative
evidence, for the reason that, all the witnesses who were stated to
be present at the scene of offence and who tried to put off the
flames, did not suppart the prosecution case and they were treated
hostile by the prosscution. There 15 any amount of ambiguity with
regard to the genasis of the attack by the accused in the absence of
any oral evidence, apart from the dying declarations. In view of the
of the aforesaid pnnciple laid down in Irfan @ Maka case (supra),
this Court is of the mpihiun that it is not safe to convict the accused
by relying upon inconsistent dying dn-enlar:atic:-ns. In those
circumstances, we are of the considered apinion that there is no
trustworthy and reliable material evidence on record to prove the
charge, for the offence punishable under Section 302 IPC against

the appellant hereinfaccused. Accordingly, the peint is answered.

18.  In the result, the Criminal Appeal No.5 of 2016 is allowed.
The conviction and sentence recorded by the learned | Addicnal
District and Sessions Judge, Ongole, wvide Judgment dated
05.09.2011 in Sessions Case No.513 of 2010 against the appeliant
hereinfaccusad for the offence punishable under Section 302 IPC is

set-aside. The appellantfaccused is acquitted under Saction 235 (1)
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CrPC. The fine amount, if any, paid by the appellant herein/

accused, shall ba refunded

12 The appellant herein/accused was released on bail as per the
QOrder of this Court dated 19.12.2018, in view of the Judgment of
the combined High Court in Batchu Ranga Rao Vs. State of
Andhra Pradesh’. Hence the appellant hereinfaccused is directed
to appear before the Superintendent, Central Prison, Cuddapah, for

completing necessary legal formalities.

As a sequel, pending miscellaneous petitions, i any, shall

sfand closed

SD/- S.V.S.R. MURTHY
JOINT REGISTRAR
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SECTION OFFICER

. The | Additional Sessions Judge,Ongole, Prakasam District {if any

records)

The Additional Judicial Magistrate Of First Class Addanki

The Superintendant, Central Prison Kadapa

The Station House Officer, Inkollu, Prakasam District

One CC to SRI. C VASUNDHARA REDDY Advocate [OPUC]

The Section Officer. ER Section, High Court Of Andhra Pradesh at
Amaravathi (for sending LC records)

Two CCs to the Public Prosecutor, High Court of Andhra Pradesh at
Amaravathi [OUT]
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