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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 530 OF 2024

. Shantaram Sadu Karkar
. Shubhangi Shantaram Karkar
. Ranjana Shantaram Karkar
. Santoshi Shantaram Karkar
. Sachin Shantaram Karkar ....Petitioners
(Orig. Appellants/Orig. Defendants)

[ O I S

> Versus :

. Sudhir Ganpat Pawaskar

. Vinayak Ganpat Pawaskar

. Dilip Ganpat Pawaskar

. Yashwant Ganpat Pawaskar ....Respondents
(Orig.Respondents/Orig.Plaintiffs)

N I N R

Mpr. Poras Shah, for the Petitioner through V.C.

Mr. N.M. Gawankar i/by. Mr. Shreyas N. Gawankar, for the Respondents.

CORAM : SANDEEP V. MARNE, J.
Reserved On :14 December 2024.
Pronounced On : 20 December 2024.

JUDGMENT :

1) Rule. Rule made returnable forthwith. With the consent of

the parties, petition is taken up for hearing and final disposal.

Page No.1 of 10
20 December 2024




Neeta Sawant WP-5380-2024-FC

2) Petitioners have filed this petition challenging the judgment
and order dated 23 November 2923 passed by the Principal District
Judge, Ratnagiri dismissing Regular Civil Appeal No.70/2017 and
confirming the eviction decree dated 13 September 2017 passed by the
5" Joint Civil Judge Junior Division, Ratnagiri in Regular Civil Suit

No.51/2015.

3) Facts of the case, as pleaded in the plaint, are that Plaintifts
are the real brothers who are owners of structure bearing House
No.1750A, Peth Shivapur, Ratnagiri. One room admeasuring 10 ft x 10
ft in the said House No.1750A, are the suit premises. Defendant No.1
was inducted as a monthly tenant in respect of the suit premises.
Plaintift pleaded that the suit premises were required for their bonafide
need. That Plaintiff No.2-Vinayak was earlier residing at Mumbai and
on account of insufficient premises, he shifted to Ratnagiri alongwith
his wife and started residing in balance portion of property coming to
the share of the Plaintiffs comprising of main room, pooja room,
kitchen and bathroom. It was further pleaded that Plaintiff No.1-Sudhir
was serving as Driver in Mumbai and was planning to opt for voluntary
retirement and was desirous of shifting to Mumbai. Plaintiff
additionally alleged that Defendants illegally constructed a bathroom
and shed in the open portion abutting the suit premises and committed
acts contrary to Section 16(1)(b) of the Maharashtra Rent Control Act,
1999 (M.R.C. Act). Plaintift accordingly sought recovery of possession

of the suit premises from the Defendants.

4) Defendants appeared in the suit and filed Written
Statement contesting the claim of the Plaintiff. They contended that
Plaintiff No.2 was not residing at Ratnagiri and was residing in his own

flat at Goregaon (West), Mumbai. So far as Plaintiff No.1 is concerned,
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he was also residing at Mumbai. Defendants denied putting up any
permanent construction and clarified that the place for privacy is created
for bathing of women in the house on a temporary basis without using
any material for permanent construction. Detfendants accordingly

prayed for dismissal of the suit.

5) Based on pleadings of the parties, Trial Court framed
issues. Plaintiff examined Sudhir Ganpat Pawaskar (Plaintift No.1).
Detendant examined Shantaram Sadu Karkar (Defendant No.1). After
considering the pleadings, documentary and oral evidence, the Trial
Court proceeded to decree the suit by judgment and order dated
13 September 2017 on the ground of bonafide requirement of the
Plaintiff. However, the ground of erection of permanent construction,
as well as default in payment of rent was rejected. Defendants were

directed to handover possession of the suit premises to the Plaintiffs.

6) Defendants filed Regular Civil Appeal No.70/2017 in the
Court of District Judge, Ratnagiri. However, the Appellate Court
dismissed the Appeal by judgment and decree dated 23 November 2023.
Aggrieved by the concurrent decrees directing eviction of the

Defendants, Petitioners-Defendants have filed the present petition.

7) Mr. Shah, the learned counsel appearing for the Petitioners
would submit that the Trial and the Appellate Courts have erred in
decreeing the suit of the Plaintiff on the ground of bonafide
requirement. That five family members of the Detendants occupied a
tiny space admeasuring 100 sq.ft and do not have any other place to
reside in Ratnagiri City. As against this, all Plaintiffs resided at Mumbai
and set up a false case of bonafide requirement. That Plaintitfs already
have 8 rooms and a bathroom in their possession and even during their

occasional visits, have sufficient space to reside during their intermittent
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visits. That Plaintift No.1 has still not opted for voluntary retirement
despite passage of 9 long years of institution of the suit, which itself
shows false pretext of voluntary retirement set up by him. That since
bonafide requirement itself is not proved, there was no need to go into
the issue of comparative hardship. However, even if bonafide
requirement was to be proved, comparative hardship ought to have been
answered in favour of the Defendants and against the Plaintitfs. He
would submit that Plaintiff No.2 was not examined and therefore his
bonafide need is not established. That Plaintiff No.1 continues to reside
in Mumbai even after passage of 9 long years from the date of
institution of the suit. He would therefore submit that the need
expressed by the Plaintiffs is neither bonafide nor reasonable. Mr. Shah
would submit that the real intention behind filing the suit is to oust the
Defendants and secure possession of the suit premises for
redevelopment of the entire property He would submit that the
Defendants are not averse to redevelopment of the property and are
willing to co-operate with such redevelopment process provided their
rights are protected as provided under Section 16(6) of the M.R.C. Act.
He would therefore pray for setting aside the decrees passed by the
Trial and the Appellate Courts.

8) The petition is opposed by Mr. Gawankar, the learned
counsel appearing for Respondents-Plaintiffs. He would submit that
there are concurrent findings recorded against the Defendants by the
Trial and the Appellate Courts, and no case 1s made out for interference
in such concurrent findings in exercise of extraordinary jurisdiction of
this Court under Article 227 of the Constitution of India. He would
submit that Plaintiff No.1 bonafide requires the suit premises for his
residence as the rest of the premises in possession of the Plaintiffs are
occupied by Plaintiff No.2 and his wife. That Plaintiff No.2 and his wife
reside in narrow strip with width of just 9 ft. comprising of’ main room,

Page No.4 of 10
20 December 2024




Neeta Sawant WP-5380-2024-FC

pooja room and tiny kitchen. That there is no space available for
accommodation of Plaintiff No.1 who is on the verge of his retirement
and is desirous of settling at Ratnagiri. That Plaintiff No.1 is unable to
take voluntary retirement on account of non-availability of residence at
Ratnagiri. That in any case, Plaintiff No.1 is going to retire on attaining
the age of superannuation on 31 October 2028 and even it he does not
opt for voluntary retirement, he would most certainly need the suit
premises for his residence. He would deny the allegation about eviction
of Detfendants being sought for redevelopment of the property
contending that half portion of the entire property is owned by the
other members of Pawaskar family and Plaintiffs cannot individually
redevelop the property in their possession. He would pray for dismissal

of the petition.

9) Rival contentions of the parties now fall for my
consideration.
10) Plaintifts initially sought eviction of Defendants on three

grounds of bonatfide requirement, erecting permanent structure without
landlord’s consent and default in payment of rent. The suit ultimately
came to be decreed on the solitary ground of bonafide requirement by
rejecting the other two grounds of erecting of permanent structure and
default in payment of rent. Plaintiff did not file cross-objections before
the Appellate Court and accordingly the Appellate Court has upheld
only the ground of bonafide requirement. Therefore, the short issue
that arises for consideration is whether Plaintifts have made out the
ground of bonafide requirement for ejectment of the Defendants. There
are concurrent findings against the Defendants on the ground of

bonafide requirement.
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11) Perusal of the plaint would indicate that Plaintifts raised
tollowing pleadings in support of their plea for bonafide requirement in

paras-5 and 6 therein, which reads thus :

Y. ISt AT YTt TUTIATSHION STaT fA@ahcidl ¥ad: < JToRTHIS! e 3Te.
I 8 IR RS 3RIT ATHDT AIS TS [ & Ydl Jas 7ed 8icel aad™
TR BN, DSl TG Jefiet SR AEU™ MY Ug ANedTos I I Tt
Ot L A9l IATRRY I EEIT 3Tel 3RIH e 8RR 9040 bl Sfavamdia
e AN o BT, U ST @iefl, Agel!  Ja@iet ATl A fe g
AT AR a1 el ek 4 Goe BRI ATt Ugt afg I faeraes 9
Ul 8 QU g ASdI. G MNTE 3 AR g gered Irem gAER Yo dt.
e Scileh 318 A FedT [4-Ies e J1aT Gl g Al dRUMRT Jerit
30T JGT T T W I A HROR R TRl 3™ Y 0T &,
IroEd fF® 7 e gt Y. derelt 88t M8d 8. UNe, T <t ST
HRY YT 0g ATTel F8UH H 093 U fa9e g il uet AR I

A Mg <Illet 3Hled.

§. dTG! oI 9 B JusHEY SRR FRUM Alhe] BRAId i ARIal 4 ay
ot g Srreft 3. el Ut (9 aufgdf aReft T Te R SRIH aF 31T
aufan ofe. Hos Hed AR Tl T80 AT AR HeAT A T AR
f3eroft MTeicar FEicHTE M. HISHE SRR B BIRd HIbIERID
SiTel AT T FesIgtl R Taa:ar gRec Tl ey
FRURAST AR o AU 313, Abel AlSeldR T [HaTetelm Faies
HISTET ANUIR T8 d T R T Fq:9 A8 3 BIca! AR ATal ATes
AT AR I YA 180 fRIary GERT ugig A8} J= i ISR 3
¥ TSR a9 oRuEl R, e M1 Iad:d IR S[T
@l TGIETH RSl 3MTR. IS TS A0 BRIeT deM 95 () (S
THTUT ST fAesehct el el U aTal AT 88 3T8DR TS T DRV
ST TeT0 e GHR HISH® 3N FTabsiel Wielle! arl pHid 9. I
T ATRTHIST AT T8 A dral ral [Ivedgl garT arar A, Plekd

SRgoT Paid 3MTad.

12) Thus, though the suit was jointly filed by the four Plaintifts,
bonafide requirement of only Plaintift No.1 pleaded. It was pleaded that
Plaintiff No.2-Vinayak was operating hotel business at Mumbai. That
he shifted to Ratnagiri along with his wife. That at Goregaon, Vinayak
and Yashwant owned flat admeasuring 550 sq.ft. in which Vinayak’s son
and daughter, Yashwant and his two children were residing after

Vinayak shifted to Ratnagiri. However, though Plaintiffs described that
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the width of the premises in possession of Vinayak was only 9 ft, a
specific admission was given that only Vinayak and his wife are residing
in the said house. It is pleaded in para-5 of the plaint that Plaintiff
No.4-Yashwant, his children and children of Vinayak were residing at
Mumbai. The Plaint proceeds on a premise that the balance portion of
the House was sufficient to accommodate only Vinayak and his wife
Vaishali and was not sufficient for addition of any further family

member. Thus, bonatide requirement of Vinayak was not pleaded.

13) Coming to the pleadings in para-6 of the plaint, Plaintiff
pleaded bonafide requirement of Plaintiff No.1-Sudhir. It is pleaded that
he was working in Mumbai as a Driver and was occupying service
quarters at Mumbai. That he desired opting for voluntary retirement
and commence his tourist business. That he would be required to vacate
the service quarters after retirement and does not have any other

premises for residence.

14) Thus, what is actually pleaded is only bonafide need of
Plaintiff No.1-Sudhir. However, it is an admitted position that till date,
Sudhir has not opted for voluntary retirement and continues to work at
Mumbai. According to Mr. Gawankar, Plaintiff No.1-Sudhir is going to
retire on 31 October 2028. Thus, pleaded case of Sudhir wanting to
retire from service on voluntary basis pleaded in the suit filed on

28 January 2015 is ultimately proved to be false.

15) Plaintifts did not examine Plaintiff No.2-Vinayak to prove
that the premises in his possession were either insufficient or could not
accommodate any further family members. The property in possession
of the Plaintiffs comprises of 3 rooms and a bathroom. The exact area
of the portion in possession of the Plaintifts is not reflected anywhere
in evidence. Plaintiff No.2-Vinayak owns a flat at Goregaon. It is also
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admitted that Plaintiff No.8 has a flat at Goregaon. Defendants’ witness
led evidence that Plaintift No.2-Vinayak actually resides at Mumbai. He
also gave evidence about Plaintift No.1 owning a flat at Mumbai. That
Plaintift Nos.2 and 38 also owned their respective flats at Mumbai.
Defendants” witness led evidence about plans of Plaintift to redevelop
the property. He led evidence about notice dated 21 November 2014
being served to the Plaintiffs alleging plans for redevelopment of the

building, which remained unresponded.

16) The conspectus of the evidence appearing on record would
indicate that no real requirement of the Plaintiff has been established in
the present case. Though the suit was filed for bonafide requirement of
Plaintiff No.1, what is expressed by him is a mere fanciful wish or the
desire to take voluntary retirement and shift to Ratnagiri. It appears
improbable that Plaintiff No.2, who is established in service at Mumbali,
would have opted for voluntary retirement for residing in 100 sq.ft.
premises at Ratnagiri. This is further buttressed by the conduct of
Plaintift No.2 who continued working at Mumbai for 9 long years after
filing of the suit and never opted for voluntary retirement. Though,
Mr. Gawankar has sought to suggest that Plaintiff No.1 would need the
suit premises atleast after his superannuation on 81 October 2028, in my
view, this is not a pleaded ground nor any evidence is led in that regard.
It would be too dangerous to assume at this juncture what Plaintiff
No.1 would do after his retirement from service after 31 October 2028.
In any case, when the Suit was decided on 18 September 2017, Plaintiff
No.1 had 11 long years of service remaining and the Trial Court could

not have upheld his bonafide requirement.

17) True it is that Plaintiff is the best judge of his own
bonafide requirement and the tenant cannot dictate terms on a landlord.

However, in the present case, the need expressed by the Plaintiff does
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not appear to be bonafide at all. This is not a case where any of the
Plaintifts residing in the concerned portion of the property were finding
it inconvenient to accommodate large family. In remaining portion of
the property comprising of 8 rooms plus bathroom, only Vinayak and
his wite were allegedly residing (according to the Detfendants, Vinayak
actually resides in his own flat at Mumbai). Thus, this is not a case
where Vinayak was finding it difficult to accommodate growing family
in those 3 rooms and bathroom. The bonatide requirement was premised
on mere wish of Plaintiff No.1 to opt for voluntary retirement at some
point of time in future and settling down at Ratnagiri. Therefore, what
is expressed is a mere fanciful wish and not a bonafide or reasonable

need.

18) Coming to the issue of hardship, five members of
Detendant’s family reside in tiny room of 10 ft x 10 ft = 100 sq.ft. There
is nothing on record to indicate that Defendants own or possess any
other premises in Ratnagiri City. Though Mr. Gawankar has relied upon
admission given by Defendants witness about availability of premises at
Village-Bhaveadom located at a distance of 10-12 kms, the said premises
at Village cannot be construed to mean availability of suitable alternate
accommodation within Ratnagiri City. As against the Defendants, each
of the Plaintiffs have their own residence at Mumbai and the whole
theory of Plaintift No.1 shifting to Ratnagiri appears to be completely
imaginary. On the contrary, what appears believable is the attempts on
the part of the Plaintiffs to redevelop the property by ousting the
Detendants.

19) Upon being queried as to whether Defendants have any
objection to the redevelopment process, Mr. Shah after taking
instructions from his clients, would clarity that the Defendants are ready

to tully cooperate with the redevelopment as and when undertaken by
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the Plaintiffs. In my view, therefore with a view to obviate any further

litigation between the parties, it would be appropriate to direct the

Defendants to co-operate with the redevelopment process, as and when

undertaken by Plaintiffs.

20)

21)

I accordingly proceed to pass the following order :

(1) Judgment and order dated 23 November 2023 passed by the
Principal District Judge, Ratnagiri in Regular Civil Appeal
No0.70/2017, as well as judgment and order dated 13 September
2017 passed by the Civil Judge Junior Division, Ratnagiri in
Regular Civil Suit No.51/2015 are set aside.

(i) Regular Civil Suit No.51/2015 is dismissed.

(iii) It is however clarified that in the event Plaintiffs undertake
redevelopment of the suit premises, Defendants shall co-
operate with the Plaintiffs in such redevelopment process so
long as Plaintiffs allot premises equivalent to the carpet area of
the suit premises to the Defendants in the redeveloped building.
Accordingly, if and when Defendants are shown sanctioned
plans for redevelopment of the new building reflecting
alternate premises of equivalent carpet area, Defendant shall
vacate possession of the suit premises within a period of 2

months from the date of demonstration of such plans.

With the above directions, the Writ Petition is allowed.

Rule is made absolute.

[SANDEEP V. MARNE, J.]
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