S.S.Kilaje

208-A- FA-247-2005-Judgment

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

CIVIL APPELIATE JURISDICTION

FIRST APPEAL NO. 247 OF 2005

Oriental Insurance Co. Ltd.

Jeevan Udyog, Asafali Road, New Delhi
Versus

Mangesh Manohar Vaidya

Son of the deceased, Aged 33 Yrs.

C/o. Shri. C.R.Pradhan, C-20, Prajapati,

Off. S.V.Road, R.M.Nagar, Borivali (W),

Bombay — 400 092

Suchasingh Jarnail Singh

N.L.5, Bld. No.3, Room No.12,

Sector No.12, Nerul, New Bombay

WITH

FIRST APPEAL (St.) No.2427 of 2005

Oriental Insurance Co. Ltd.

Having its office at “Jeevan Udyog”, Asafali Road,

New Delhi and also having branch office at —
Mumbai

Versus

Mangesh Manohar Vaidya

Son of the deceased Mr. Manohar Vaidya
Residing at C-20, Prajapati Ram Nagar,
Off. S.V.Road, Ram Nagar, Borivali (West),
Bombay — 400 092

Jayshree C. Pradhan

Daughter of the deceased Mr. Manohar Vaidya
Residing at C-20, Prajapati Ram Nagar,

Off. S.V.Road, Ram Nagar, Borivali (West),
Bombay — 400 092

Suchasingh Jarnail Singh
N.L.5, Bld. No.3, Room No.12,
Sector No.12, Nerul, New Bombay
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. Appellant

... Respondents
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... Respondents
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Smt. Kalpana Trivedi, Advocate for the Appellant.
Ms. S.V.Sonawane, Advocate for Respondent No.1.

CORAM : SHIVKUMAR DIGE, J.
DATED : 2™ DECEMBER, 2024.

ORAL JUDGMENT :
1. First Appeal (St.) No. 2427 not on board. Taken on board.
2. Both these appeals are out of the common Judgment and Order

passed by Motor Accident Claims Tribunal, Palghar (for short “the
Tribunal”) hence, I am deciding both these appeals by this common
judgment.

3. It is contention of learned counsel for the appellant- Insurance
company that the offending vehicle was turned turtle on road. It was
carrying liquid gas substance in it. The deceased and his son had sustained
injuries who were traveling on the same road and they were following
vehicle ahead of them. The blast took place of the same liquid substance
of offending vehicle and there was fire. Due to flames of those fire,
deceased father got serious burn injuries and his son got injured in it but
while taking treatment the father died in the hospital due to burn injuries.
Learned counsel further submitted that appellant /Insurance Company is
not liable to pay compensation as the said accident was not occurred due
to accident but it is due to burn injuries but this fact is not considered by
the Tribunal, hence requested to allow the appeal.
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4. It is contention of learned counsel for the respondent No.1 that
no written statement was filed by the appellant -Insurance company before
the Tribunal. The Tribunal has passed well reasoned order, no interference
is required in it. Learned counsel further submitted that the Tribunal has
not awarded consortium amount, it be awarded.
5. I have heard both the learned counsel. Perused the Judgment
and Order passed by the Tribunal. Though the appellant has taken
defence that death of the deceased and injury to the claimant has not been
caused due to accident between the two vehicles but they suffered burn
injuries due to explode of the gases liquid but no written statement was
filed before the Tribunal. If written statement was not filed before the
Tribunal, the appellant cannot raise the said ground in appeal. Hence, I do
not see merit in the appeal. No evidence was led before the Tribunal by
appellant to prove their defence hence I do not see merit in it.

As per the view of the Hon'ble Apex Court in the case of Magma
General Insurance Co. Ltd. Vs. Nanu Ram, 2018 ACJ 2782 (SC) , each
claimant is entitled to Rs.48,000/- as consortium amount, Rs.18,000/- for
loss of estate and Rs.18,000/- for funeral expenses. There are two
claimants in First Appeal (St.) No. 2427 of 2005, they are entitled for
Rs.1,32,000/- for consortium amount. Since First Appeal No. 247 of 2005

is in respect of injury claim, question of granting consortium and funeral
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expenses does not arise.
6. In view of the above, I pass following order:

ORDER

i.  Both the appeals are dismissed.

ii. In First Appeal (St.) No. 2427 of 2005, the claimants are
entitled for enhanced amount of Rs. 1,32,000/- @ 7.5%
interest from 1% November, 2017 till realisation of the
amount.

iii. The Insurance Company shall deposit the enhanced
amount along with accrued interest thereon within 6 weeks
from the receipt of this order.

iv. The claimants are permitted to withdraw the deposited
amount along with accrued interest thereon.

v. The statutory amount be transmitted to the Tribunal along
with accrued interest thereon. The parties are at liberty to
withdraw it as per Rule.

vi. R & P be sent back to the Tribunal.

7. The appeals are disposed of. All pending applications, if any,
are also disposed of.

( SHIVKUMAR DIGE, J.)

DeloRATpned
SONALI sa:
SATISH
KILAJE 30500

00000
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