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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ViNop ™ SR CIVIL APPELLATE JURISDICTION
WRIT PETITION NO. 2399 OF 2019
Anant Vasudev Limaye @ ... Petitioner
VERSUS
Audyogik Nidhi Paisa Fund,
Thru Trustees
Krishnarao Dhondiba Bhegade & Ors. ..... Respondents

Mr.G.S.Godbole, Senior Advocate a/w. Mr.Atharva Dandekar for
the Petitioner.

Mr.Ketan Joshi for the Respondent Nos. 1, 2, 5 to 7.

CORAM: RAJESH S. PATIL, J.

DATE : 22 MARCH, 2024
PC. :-

Both the learned counsel have tendered the minutes of the
order dated 22 March, 2024. They submit that the said Minutes

of the Order is signed by them on behalf of their clients.

2.  The said minutes of the order dated 22 March, 2024 is
taken on record. The same reads as under :-

MINUTES OF ORDER

1. Rule. By consent of Petitioner and Respondent
No.1 to 8, Rule made returnable forthwith. None
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appears for Respondent No.9 though duly served.
Since asper the Written Statement filed by
Respondents No. 1 to 8 and 10, the Respondent
No. 10 was an employee of Respondent No. 1
Trust, service of Rule on Respondent No. 10 is
dispensed with.

2. The Petition takes exception to the Order
dated 16™ August, 2018 passed by the Ld. District
Judge- 18, Pune in Regular Civil Appeal No. 514
of 2016. By that Order, the Ld. District Judge
allowed the Appeal and set aside the Trial Court's
Judgment and Decree dated 5™ March, 2016,
passed in Regular Civil Suit No. 394 of 20 12. The
Ld. District Judge allowed the applications at
Exhibit 22 and Exhibit 23 filed in the Appeal as
also production of the documents produced along
with List at Exhibit 28 in the Appeal. The matter is
remitted to the Trial Court with a direction to
frame necessary additional issues as mentioned in
the judgment and liberty is given to the parties to
adduce evidence, if they so desire.

3. The Petitioner has given consent for allowing
the following application filed by Respondents No.
1 to 8 in Regular Civil Appeal No. 514 of 2016 in
the District Court at Pune. Consequently,
Application at Exh. 22 for adding grounds of
Appeal and Exh. 23 filed under Order 41 Rule 27
of the Code of Civil Procedure, 1908 for
production of additional evidence are allowed and
Respondents No. 1 to 8 are allowed to produce
additional documents filed with the list at Exh. 28
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as well as Affidavit filed by the Petitioner dated
26™ April, 2018 in E.P No. 28 of 2017. The
question as to whether the Judgments and Decrees
in the Earlier RCS No. 2124 of 1980, RCA No. 402
of 1986 and Writ Petition No. 142 o 1990 would
operate as res judicata is kept open.

4. According to Respondents No. 1 to 8 the
Petitioner has received possession of other
premises via decree in Regular Civil Suit No. 3 14
of 2012 upheld in Regular Civil Appeal No. 429 of
2017. The Petitioner consents to production of the
Judgments and Decrees in Regular Civil Suit No.
314 of 2012 and Regular Civil Appeal No. 429 of
2017. The same may be exhibited, without leading
evidence, by consent of parties. The question as to
whether these documents have any bearing on the
merits of the present Suit including on the issue of
bona fide requirement is kept open.

5. The Impugned Judgment and Order is set aside
and the Appeal is restored to file. In addition to
the various issues framed and decided by the Trial
Court, the Appellate Court shall frame the
following additional issues a s under:

1)  Whether the Judgment and Decree
in earlier RCS No. 2124 of 1980 operates a
s res judicata?

2)  Whether the description of the Suit
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Property is incorrect?

3) Whether Defendants No. 1 to 8
prove that the fact there is splitting of
tenancy or tenanted premises and what is
the effect thereof?

4)  Whether the facts relating to earlier
RCS No. 2124 of 1980 are material
whether the Plaintiff is guilty of
suppression of the said facts?

6. Since the Petitioner/ Plaintiff h a s agreed
that all the documents sought to be produced by
Respondent No. 1 to 8 herein (being Appellants in
the District Court) can be read in evidence, the Ld.
Judge of the District Court shall decide the said
four additional issues also without there being any
requirement of any further evidence.

7. In view of the Impugned Order being set
aside, the interim order in Appeal granting stay to
the execution of the decree of the Trial Court shall
stand revived. However, as appeal is directed to be
expedited, the order for payment of interim
compensation shall not stand revived. Any
amounts deposited by Respondents No. 1 to 8
towards compensation shall not be withdrawn,
until disposal of the Appeal.
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8. Since the Petitioner is a senior citizen aged 84
years and the Suit is of the year 2012, the District
Court is directed to decide the Appeal on or before
31st July, 2024. Contention of the parties are kept
open.

3.  For ease of reference, a scanned copy of the minutes of the

order dated 22 March, 2024 is reproduced hereinbelow :-
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| 1’9{1 BOMBAY
CIVIL APPELLATE JURIBDICTION
CIVIL WRIT PETITION NO, 2388 OF 2019
. Fediioner

Anant Vesudeo Limays

Versus
Audyopik Midhi Prisa Fund anc Ora. ...Delondant
Cozam: Hajesh 5. Petdl, J
Date; 220 March, 902¢
Adbarea &

Girish 2, Codbnle, Sepior Advocale ik
Dondekar anc Kokl {iadlean for the Feudtioner

Ketan Joshi, Advoonle for Respondents Mo, 1o @

Meie for Fespondent No, @ theugh by sececd

MINUTES O QRLHEE
of Peticioner and

te ®, Rule made

1. Rule. Ay cocsend
Resoondene Koo L
peturmahle  farthadch, Mone sppears  [or
Respondent Mo, 9 though duly served,
Bines aapar the Wrillen Statemert filed by
Regpondents Noo 1 o 8 and 10, the
Respondent Mo, 10 wes an employes of
Respondent Mo, 1 Trust, service of Eule on

Reoapondent Mo, s dizpenscd wrich.
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The Petitlon takes exception to the Oeder
daved 160 Aumust, 2018 passod by the Ld,
District Judge- 18, Pune in Regular Civil
Appeal Mo, 514 of 2016. By theat Order, the
Ld. Districe Judge allowed the Appeal and
sct aside the Trial Court’s Judgment and
Drecree dated 5° March, 20168, passed in
Repular Civil Suit Moo 344 of 20712, The L.
Tristrice Judge allowed the applisabions at
Exhibit 22 and Exhibat 23 f(led o the
Appeal  as alse production ol the
el rments pmd';mcﬂ_ El_'lu:l'.jg aath Tisl il
Fxhibit 28 in the Appeal, The matier s
remitted to the Trial Court with a direction
1o [rame pneccagay additionsl issues as
mentigied in the judsment and libery is
given Lo the partica o adduce cvideneos, if

I‘_'I:|,|::,r wen odmsiTe.

The Peulicmsi has given conscnt  for
allowing the followang applicalion Gled by
Rrapondents Me. 1 to 8 in Regular Civil
Appeal Mo, 314 of 2016 in lhe [Dislzoet
Court at Pune., Conscguently, Application
at Exh, 22 lor adding rrounds of Appeal
and Exh. 23 filed under Order 41 Rule 37
af the Code of Civil Procedure, 1908 Tor

production  of additional  evidence  are
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Alowed and Respondents Mo, 1 L B ans
allowed Lo produce sdditonal documents
fled with the list st Exh. 35 as well as
Alicavae Mled by the Petitioner dated) 26
April, 2018 in E.P Koo 28 of 2017, The
gueation us Lo whether the Judgments and
Rucrees t the Earlier BCE Woo 2134 of
1080, RCA No,o 402 of 198G and Writ
Petition N, 142 o 19%0 would operate as

res judicata ia leept open,

3. According 1o Respondente Noo 1w 8 the
Petilitarer has peecived posseasion of other
premises via decres in Repubsr Civil Suil
Hoo 314 of 2012 upheld in Regular Civil
Appesl Mo, 429 of 2017, The Pelitioner
conaents o producton of the Judgments
and Decrees in Begular Civil Soil Mo, 314
of 2012 and Regular Ol Appeal Mo, 429
of 2017, The =ame ey be  cahdbitcd,
withour l=ading ewidence, by conscnt of
partics. The guestion us o whether thess
documents have any heuring oo the merite
ol the pressnt Suit including on the issoe

of Bone Ade reguimemeant is kopt open

5. The lmpugned Judgrent and Order iz set
aeide and the Appesl i3 restored 10 file In
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addition 1n the various jasnes freames] and
decided by the Treial Court, the Appeliose
Courl shall frame the fellowine additional

mELLs GEunder:

1 Whether the Judpment ond Decres in
carlicr BCA Mo, 2124 of 1930 operates
s res fudicolad

2 Whether the description of the Suit
Propaity i3 lncerrect?

31 Whelher Defendanta Mo, 1 o & prove
thal 1he fact theore [s aplitting of Lenancy
or temanicd premigeca and whet s Lhe

cffect thereal?

-

whether  the facts relating Lo earlics
B Wi 2124 ol 1980 are materiel
whethor  the  Plaindff is  guilty of

guppression ol the gaid facta?

. Hmee the Petiticnsr) Flaintifl hes  agreesd
that all the decuments sought to be
produced by Respondent No, 1 ta & herein
(heing Appellants in the District Cougt) can
e read in evidencoe, the Ld. Judge of 1he
Phiatriet Courl shall decide the said four
pclditional issues wlso wilhoul thees being

any reguitement ol any further evidence.
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T o view of the mpupned Oreder Deing gl
aatde, the interim order in Appeal granting
slay Lo the execulion of the decree of the
Trial Court ahall stand revived, However,
ng nppeal la dirceced to ke expediced, the
prider o paymenl of interim compsraation
ahall not stand rovived. Any  amolnts
deposited by Respondents Moo 1 ow B
Loweros |:_'.|:_'||;r|.E:||.-er:|5.E1.i.|:|11 ghall not oo

wilhdrawn, until dispesal of the Appeal,

%. Since Lhe Pelitioner is a senior citizen aped
84 vears and the Suit is of the year 20132,
the [Zistrict Court is directed Lo decide the
Appeal on or befors 317 July, 204

Contontion of the pariies are kopt opern.

Dhlestl 1nig 2294 Diay of March, 2024
. s
ot PR
Alharva A. Dandekar Ketan Joshi

Advocale for the Petitioner Advocate for B No. 1Lt 8
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4, Order in terms of the Minutes of the Order.

5. All statements are accepted as an undertakings to this

Court and all undertakings are also accepted.

6.  Writ petition is disposed of in terms of the minutes of the

order.

[RAJESH S. PATIL, J.]



