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HARSHADA H, SAWANT
(P.A)

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETTTION NO.1159 OF 2024

Sadashiv Daga Desale (since deceased) through petitioners

legal heirs Mirabai Sadashiv Desale and Ors. .. (Orig. Plaintiffs)
Versus
Kamlabai Aabaji Desale Respondent

. (Orig. Defendant)

e Mr. Rupesh Geete a/w. Mr. Jaiveer Dhakan i./by Satyaki Law
Associates, Advocates for Petitioners.

CORAM : MILIND N. JADHAV, J.
DATE : FEBRUARY 01, 2024

P.C.:
1. Heard Mr. Geete, learned Advocate for Petitioners.
2. The order impugned in the present Writ Petition dated

26.10.2023 seeks amendment to the suit plaint for removal of
encroachment. Application was filed below Exhibit-33 on two grounds

namely; in view of the two Court Commissioner’s Reports on record.

3. The original area of encroachment pleaded in the suit plaint
has stood reduced from 0 H 37 R to 0 H 39 R. Plaintiffs therefore
sought to amend the extent of the area of encroachment in the suit
plaint. That Application / relief has been negated by the Court on the
ground that Court Commissioner’s Reports are already on record as

also duly supported by the panchnama and say of the parties.

4. In the course of trial therefore it shall be open to the
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Plaintiffs to cross-examine the Court Commissioner as also panchas if
so desired to the extent of the reduced area of encroachment as
depicted in the Court Commissioner’s Reports or any other
documentary evidence which the Plaintiffs would seek to refer to and
rely in support of their case. Hence order of the Trial Court to that

extent disallowing the reduced area is upheld by this Court.

5. Second ground to seek amendment is to implead the
adjacent owner of the suit property as party Defendant in the suit
proceedings and to that extent seek consequential relief. Mr. Geete
would submit that as a consequence of encroachment, the adjacent
owner is required to be impleaded as a Defendant since the area to
extent of 1R has been taken over by the said adjacent owner from the

suit property.

6. Prima facie, this would clearly imply a completely different
cause of action against a different third party and not having any

relation to the subject cause of action in the suit before the Trial Court.

7. Mr. Geete in his usual fairness would however concede and
submit that reasons returned by the Trial Court in paragraph No.4 of

order dated 26.10.2023 cannot be therefore faulted with.

8. In view of the above observations and the cogent reasons
returned by the learned Trial Court in its order dated 26.10.2023 in
the Application filed below Exhibit-33, the impugned order is
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sustained.
0. Resultantly, the Writ Petition fails.
10. The learned Trial Court is requested by this Court to

complete the adjudication of the suit proceedings in Regular Civil Suit
No.9 of 2018 preferably within a period of six months from today
strictly in accordance with law without being influenced by any of the

observations made in the impugned order as well as this order.

11. With the above directions, Writ Petition is disposed.

[ MILIND N. JADHAV, J. ]
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