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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO.14475 of 2023

Dr.Vilas s/o Raghunath Dukare,

Age-30 years, Occu-Presently

pursuing PG studies at the

Government Medical College,

Miraj, Dist.Sangali -- PETITIONER

VERSUS

1. The State OF Maharashtra,
Through it’s Principal Secretary,
General Administration Department,
Mantralaya, Mumbai — 400 032.

2. District Collector,
Chatrapati Sambhajinagar,
Dist.Sambhajinagar

3. Sub-Divisional Officer,
Paithan-Phulambri Headquarters,
Dist.Sambhajinagar

4. Tahsildar, Paithan,
Dist.Chatrapati Sambhajinagar

5. Dr.Shantanu Keshavrao Kundgir,
Age-42 years, Occu-Service,

r/0 Medical Officers Quarters,
Rural Hospital, Virar, Tq. Virar,
District Palghar

6. Dr.Balaji Ashok Bhise,
Age-36 years, Occu-Service,
R/0 Kundal, Tq.Palus,
Dist.Sangali
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7. Common Entrance Test Cell,

Through the Commissioner,

Maharashtra State, Mumbai

8" floor, New Excelsior Building,

A.K.Nayak Marg, Fort, Mumbai — 400 001 -- RESPONDENTS

Mr.S.S.Thombre, Advocate for the Petitioner.

Mr.A.B.Girase, Govt.Pleader a/w Mr.PK.Lakhotiya, for Respondent Nos.
1 to 4/State.

Mr.S.G.Karlekar, Advocate for Respondent No.7.

Mr.V.M.Thorat h/f Mr.A.N.Patale, Advocate for Respondent No.6.

( CORAM : RAVINDRA V. GHUGE AND
R.M. JOSHLI, JJ.)

DATE : APRIL 26, 2024

ORAL JUDGMENT : (Per Ravindra V. Ghuge, J.)

1. Rule. Rule made returnable forthwith and heard finally by

the consent of the parties.

2. On 20.11.2023, the learned Vacation Bench of this Court
passed an ex-parte ad-interim order with regard to the cancellation of
the Petitioner’s Economically Weaker Section (EWS) Certificate, dated
13.09.2023. The Petitioner’s eligibility was sought to be challenged by
Respondent Nos. 5 and 6 herein, before the SDO, Respondent No.3
herein. After hearing the Petitioner, Respondent No.3 had passed an
order on 13.09.2023, thereby cancelling the EWS certificate of the

Petitioner.
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3. On 27.03.2024, after extensively hearing the learned
Advocates and after considering their lengthy submissions, we
had passed the following order :

“l. Leave to add the Common Entrance Test Cell
through the Commissioner, Maharashtra State,

Mumbai, as Respondent No. 7.

2. Issue notice to the added Respondent,
returnable on 22™ April, 2024. Mr. S.G. Karlekar,
learned Advocate, waives service of notice on behalf

of Respondent No. 7.

3. On the aspect of eligibility of the Petitioner, to
be declared as a person belonging to the
Economically Weaker Section Category (EWS), in the
light of clause ‘¢’ (1 and 2) of the Government
Resolution dated 12.02.2019, prima facie, we find
that the petitioner, whose salary per month is Rs.
1,00,000/-, cannot be included in the category of
EWS. The EWS certificate, which his mother has
received indicating her income to be below Rs.
4,00,000/- per annum, is de-hors the rules and
discounting the income of the Petitioner, who is a

medical officer in the Government service and
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draws around Rs. 1,00,000/- per month. The
ceiling on the EWS family income is Rs. 8,00,000/ -
and the entire family income has to be taken into
account. On these premises, the Petitioner’s income,
coupled with his mother’s income, would be around

Rs. 16,00,000/- per annum.

4. The learned Advocate for the Petitioner raises
an issue which cannot be ignored. He contends
that there are 25 seats available for the in-service
candidates in the Medical Service for the purpose of
of the PG admissions. All these 25 reserved seats
Jor EWS have been occupied by the in-service
candidates, including the Petitioner. Each one of
them is a medical officer as like the Petitioner. Each
of these 25 candidates earns Rs. 1,00,000/- per
month as salary. The learned Advocate, therefore,
raises an issue that the Petitioner alone cannot be
singled out for cancellation of his EWS certificate,
when all other identically placed 24 candidates are
still admitted in their PG courses as in-service

candidates.

5. We are, therefore, directing the Petitioner to file
his additional affidavit to give us the list of those 24
candidates, their designation and their gross salary

in order to enable us to come to a conclusion as to
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whether it is the Petitioner alone who is disqualified

or whether it is all these 25 candidates who are

sailing in the same boat. Let such
affidavit/undertaking be filed on or before 15™
April, 2024.

6. The learned AGP & the learned Advocate Mr.
S. G. Karlekar, would also enter an affidavit-in-reply
to clarify their position by taking instructions from

the CET Cell, Respondent No. 7 herein.

7. List this Petition on 22™ April, 2024 in the “urgent
orders” category. Needless to state, the ad-interim relief
granted to the Petitioner by the learned Vacation Court, on

20.11.2023, would continue till the next date.”

4. The Petitioner has put forth prayer clause B, C, D and E as
under :-

“B. This Hon’ble Court may pleased to hold and declare that the
proceedings initiated against the petitioner by Respondent No.3-Sub-
Divisional Officer, Paithan, in respect of cancellation of EWS certificate
issued in favour of the petitioner, are unjust, arbitrary, illegal and
without any jurisdiction.

C. By issuing an appropriate writ, order, or directions, the impugned
notice dated 27" October, 2023 issued by Respondent No.3 — Sub

Divisional Officer, Paithan, may kindly be quashed and set aside.
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D. Pending hearing and final disposal of this writ petition, the further
proceedings before the Respondent No.3 — Sub Divisional Officer;
Paithan, initiated by impugned notice dated 27" October, 2023 may
kindly be stayed, and for that purpose, issue necessary orders.

E. Pending hearing and final disposal of this writ petition, Respondent
No.3 — Sub Divisional Officer, Paithan may kindly be restrained from
cancelling the EWS Certificate issued in favour of the Petitioner, and for

that purpose, issue necessary orders.”

5. With the aid of the amendment, the Petitioner has put forth
amended prayer clauses B-1, C-1, D-1 and D-2, which read as under :-

“B-1. By issuing a writ of mandamus / certiorari, orders, directions or
any other appropriate writ in like nature, the impugned order dated
20.11.2023 passed by Respondent No.3, thereby cancelling the EWS
certificate granted in favour of the petitioner, may kindly be quashed
and set aside and dismiss the appeal filed by Respondent Nos. 5 and 6;
C-1. By issuing a writ of mandamus, orders, directions or any other
appropriate writ in like nature, Respondent No. 7 — CET Cell may
kindly be restrained from cancelling the PG admission which has been
granted in favour of the petitioner with further directions to allow the
petitioner to complete the PG course for which he has been admitted
from EWS in-service category candidate;

D-1. Pending hearing and final disposal of this writ petition, the effect,
operation and implementation of the impugned order dated
20.11.2023 passed by Respondent No.3, thereby cancelling the EWS

Certificate granted in favour of the petitioner, may kindly be stayed,
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and for that purpose, issue necessary orders.

D-2. Pending hearing and final disposal of this writ petition, the
respondent No.7-CET Cell may kindly be restrained from cancelling the
PG admission which has been granted in favour of the petitioner with
further directions to allow the petitioner to complete the PG course for
which he has been admitted from EWS in-service category candidate;”

SUBMISSIONS OF THE PARTIES

6. The Petitioner claims to be a permanent resident of village
Vihamandwa, Taluka Paithan, District — Aurangabad. He claims to be
residing with his mother and wife. An agricultural land admeasuring 4
Acres is in the name of his mother, as per the 7/12 extract. 8 Acres of
land is jointly owned in the name of the Petitioner and his brother
Vikram Raghunath Dukare, as per the 7/12 extract. It is contended that
there is an oral partition between the Petitioner and his brother Vikram,
the latter residing separately with his family. It is stated that Vikram

does not reside along with the Petitioner and his mother.

7. The Petitioner completed MBBS before joining the PG
course. Before joining the PG medical course, he was a medical officer
at the Primary Health Centre at Borsar, Taluka Vaijapur,
Dist.Aurangabad. Admittedly, his selection to the PG medical course

has been on the basis of the reservation for the Economically Weaker
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Section (EWS) category. In order to get the EWS certificate, the mother
of the Petitioner applied to the Tahsildar. The income certificate dated
11.09.2023, was issued to the mother of the petitioner by the said
Tahsildar. For 3 financial years, the income of the mother is shown to

be exactly Rs. 4,00,000/- (Rs Four Lakhs) per year.

8. The Petitioner claims that he falls under the EWS category.
The ceiling for the EWS certificate, is Rs.8,00,000/- per annum. He
applied to the Tahsildar for securing such certificate. The Tahsildar
issued the EWS certificate dated 13.09.2023, within 2 days of the

mother getting the income certificate.

9. The Petitioner’s photograph is affixed on the EWS
certificate, dated 13.09.2023. It is mentioned in the certificate that, “as

per norms prescribed by the Government of Maharashtra, General

Administration Department and GR No.w3ttert 4019/ 4.@.31/16-31 dated
12.02.2019”, his/her gross family annual income for the year 2022-23
from all sources, is Rs. 4,00,000/- which is less than Rs. 8,00,000/-.
Therefore, it is certified that he/she is within the category of

economically weaker section.
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10. We find that the Petitioner has not suppressed any aspect in
this matter, in the sense that the Petitioner has boldly stated that his
annual income of Rs. 12,00,000/- (Rs. Twelve Lakhs) is not to be
included and is not to be considered by the Tahsildar while issuing him
an EWS certificate. The foundation of making such submission,
according to the Petitioner, lays in the GR dated 12.02.2019, more

specifically clause ‘@ (1 & 2), which reads as under :-

“p. IfIhgscl gl Hehedl JREVITAT STHINITST U - -

9. T IOIERTT/ SHSIRTIT Pdred bl dMftied Icusl . ¢ ARITAT 37T
3R T IISERM/IHSIRRT TIPSl qeel TG0 Il d T
STREUITEIT ATTHIST Al U RTBlal.

Q. T IREUTAT THMNIS Pgdl FeUN IOIERE  SHEIRM TS-dsiel T 9¢
ayf @leflel AES THT ISR/ SHEIRTE 9¢ aui@reiiel el @ Uail/ gt

I FHIGY Blgel. Poaredl bAd Icuslld ATl Podldic] FawAredl Y

ST RU-aT I FHEY 3R TN dad, P Ieue,
SSIN-SGHR™ T g IR T AN BUIR, 311 SRGel axogre] i
qrfteT 3Mfeies auta a1fties STl ThHAUU 5. ¢ ARITUET HHT IT.”

11. There have been lengthy arguments of the learned
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advocates representing the parties before us. The Respondents insist
that the income of the candidate also has to be considered while taking
into the account the annual income of the Applicant’s family. The
parties are, however, united in submitting that the GR dated
12.02.2019, is specifically for the purposes of admissions to the extent
of 10% reservations in the PG courses for the EWS category and the

Petitioner and similarly situated candidates are covered by the said GR.

12. The issue before us is as regards the manner of computing
the income of the family of the applicant, for the purpose of issuing the
EWS Certificate. The Petitioner’s contention is that while granting the
EWS certificate, the income of the family of the applicant alone is to be
considered. The income of the applicant has to be excluded and it is

only the income of his family, that is to be reckoned with.

13. The learned Government Pleader has drawn our attention
to a communication by the Deputy Secretary, General Administration
Department of the Government of Maharashtra, dated 06.11.2023,
addressed to the District Collector of Chhatrapati Sambhajinagar. He

has clarified on the basis of the Government Resolution and which is
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quoted in his communication, which reads as under :-

“Sav et ferofardler w2 (@) (2) #edt pearedl @men feelefl sug.  xn#edt “@oa

F&U6l STolaRld / 3AqarId Se-atsel @ 18 quiwlcilel llds dwad sloleRiddl/ 3AGarTl 18
quiwetlet el @ udl/Ucil Ww@r wHde Blgel. Gl UBLd  3ceold R

Ppedldlel wew el Wd vAlaiHeel (Havn-2  3ciooiral WHIdl 3telel Fvoid ddel, Pli

3cqool, 3qAOl- AW AT d Bad¥ ¥d AWlGel SR 3760 QRAel GRvArel [qotiareal

aefler smf¥fee auid 3cieel vALAUYl v.8 @rAlsl dAl strd,” 3 GG 3B, D&

TR (Golled 19.9.2022 e Y Deqryarol, o ARGl Pod AR, ol

eUAHTSATAIS] 3761 Detl e RMTAT FCaleAl cqoollded QU “Fad: ” ar wAdel ue.”

14. The Petitioner has relied upon a GR dated 25.03.2013,
which is with regard to the Creamy Layer issue when it comes to a
social reservation. This is in connection with the various Scheduled
Tribes and Reserved Categories mentioned therein and he contends on
the basis of a clarification at internal Page no.11, that if a candidate’s
family falls in the Creamy Layer or Non-Creamy Layer, the income of

the family can be seen and not that of the applicant.

15. He has adverted to certain contingencies that have been

discussed, which read as under :-
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W ISR TS / JSlet I FBUIH, -

T T fohar Q! TSR (o

fhaT 5T AT Tdd) (i) TEmEn Wé?%ﬁ/w
Il 3Nl AT AT SHEAR) (ﬁﬁfﬁl@rsw)
qIdlel yerm gort AT simen ﬁafw %%b—cmw SHSIRIAT 3T

I TR IR SHSIRMET I /

ﬁma@a/aﬁwewzﬁaqﬁé?ﬂa

Td e (fhfieler) & e
WA FRIGER

IUGHR fohar grean uefi=ear /
B TR feharr
SUAIR HEAT 9 T
fpar fdem S=d / WA TE
(fopfieiaR) & Paw =T fdar
fear org fhar afSer / e

TRIAT / SoltedT JM9R fafed FREER

fihar 8T el STSa.

T SHEIRAT I / e
(T?Fﬁ?rsﬁ) ﬁr%ﬁw PRATT T SHSARTT
RS el c;wn / 3T ﬁquﬁ/
G Sotf / Jeu= Tfad ERel SR T8l

- TETEn fqarfed / sifddied Afge

I Hddlel TR / Solfed]
(ACCORDING __TO __ THE
STATUS OF HE PARENT/S IN
THE GOVERNMENT
SERVICE) YN fafea

FRATIIR M et Ssa.
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SHEIREET Iod / T (fhfieier)
fAyfor wamT @ "fgen

Wﬁmqﬁﬁma‘l’aﬁﬁfm—a@
rﬂ"ﬁ alUlIx 3cy< ICDCH CII'CII / CII'OqI

Ucflen omIhIT Jadte goff (STATUS)
%:'rird[ T ERAT Ppdes e TS /
TS 30 gSiel AT Srer= Jddiad
golf (STATUS) / SR AFTf o BIUR 39+
TR SISt

- TETE] SHEIR (AfRT/Ioy) SR T&d:
INTHR I PRl USEAR (asf 31, g,
D 3 AdI 3) HTIRT IMFAT axlel ATl
394 /e (fpfAetar) ferafeor
PRIAT T INCIRMET L= AT Sl /
I fdhar AT 9fd / gt goft /
S fed 7 @R AT DI AT/
e Mg/ aSicaraT fdar Mg 1ol gt
IT ST Jdciel goff /SR AR = BIUR

I fad eRel SiTgel.

(i) R MR HRAAT SHEIRIAT
S / Jeil fdar amg arfor asiad aT
SR DR g JaATeER ElTFr

BN ST fobar 9 I BITR

SR ‘JISCI ERUGT YUTR Tal.

(iil) TR LR aRAAT SHSIRIA



AT T W Temed (fhfieiar) Arsd
TIIEEdd AF-hAIdR  THUOS
AT Gefd SHSIRRAT 38 / deidl
fohar 3ms 3oy gl a1 SreaTEl grftel
ol 9 gufa g wﬂ‘ﬁrﬁg‘mﬁ I
(ITITN EIUTR Sl T A S I+ Targ
BTN T IIR) & % 8.40 ARG el
gff gmen (a1 = I gewfd
J@lged fafed dholcar udl asf Icue

TRICUEIT) HHT 10! 3D TR,
16. The learned Advocate Mr. Thorat, representing

Respondent no.6, submits that the Petitioner has made an attempt to
confuse 2 aspects, viz. (a) the social status of the parents and, (b) the
issue with regard to the Creamy Layer/ Non-Creamy Layer. These have
nothing to do with the special reservation for the EWS category. The
learned Government Pleader joins him in submitting that the EWS
category has nothing to do with the Creamy Layer issue and both the
issues are distinct and different.

CONCLUSION ON THE AMBIT OF THE EWS CERTIFICATE

17. We, having given a deep thought to the provisions of the

GR dated 12.02.2019 and considering the language used in the clauses
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2-® (1&2) read with the explanation of the State Government
conveyed vide the communication dated 06.11.2023, it is apparent that
an EWS certificate is for a candidate to take advantage of the family
being economically weak. The ceiling is of Rs. 8,00,000/- per year.
When the Petitioner himself is drawing Rs. 12,00,000/- per annum,
falling back upon the income of the family, excluding his income and
contending that the family earns less than Rs.8,00,000/- and, therefore,
he belongs to the EWS category, is a fallacious contention, which is not

palatable.

18. The object is to grant admission to the PG course to a
candidate who belongs to an EWS category. The Petitioner himself
draws thrice of the income of his parents and prays that his income to
be excluded and only the income of his parents be taken into account, is
bound to create an anomaly. We would have been impressed by his
submissions that if any GR or decision of the Government with regard
to the EWS would have unequivocally said so that, if a candidate
desires to acquire an EWS certificate, his income shall be excluded and
the income of his parents should be considered. We do not find any

such GR or any such policy decision of the Government which is placed
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before us which may project or substantiate the contention of the

Petitioner that the Applicant’s income will have to be excluded.

19. The communication dated 06.11.2023, specifically refers to
this GR dated 12.02.2019 and clarifies (from the reproduced portion as
above) that the family of the Petitioner shall include the Petitioner’s
parents and other close relatives and the income of the family shall
mean the total income of the family members, except those who are
excluded from all sources of income put together. Sources of income
also include agricultural activities, business, industries, etc. When the
income of close relatives is also to be considered, it is beyond
imagination to think that the income of the Candidate, who is to derive
advantage of the Certificate, should be excluded. As such, we find that
the contention of the Government that the income of the candidate has

to be considered while issuing the EWS Certificate, is well placed.

WHETHER THE PETITIONER HAS TO RESIGN IF ADMISSION TO THE

PG COURSE IS SECURED

20. The Petitioner has canvassed before us that his income

needs to be excluded because, no sooner he secures admission to the
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PG course as an in service candidate, having drawn salary of Rs.
1,00,000/- per month, he has to quit the employment and he is
rendered unemployed. With this, his income comes down to NIL and
therefore, it must be accepted that the Petitioner’s income, while

considering the issuance of the EWS certificate, has to be excluded.

21. The above issue raised by the Petitioner of quitting his job
as a Medical Officer, if he secures admission to the PG course, has a
straightforward answer in clause 4.6 of the GR dated 19.07.2023,

which reads thus :-

“¥.¢ I/ .93 il 1.9%.03.209R Voi=aT A Fuiardia g ey

JRIdcb! BRUITT 3Teled] GIRUHE 3ffdgid ( Remote), T (Difficult) g
gEfiur (Rural) 9RTcleT B SIRFT HeeHed fAM o3 v Har fleted
THE IWIH 8.9 T 8.4 FelieT 1St gul IRUMAT Haiehia derhid SRt AT
dJedi femr g silvdt g fvrm=ar amn %.9y Jefie e R
USTR  ITITAPHIIRII GG 3GUTd 3feled] 6T PIANdle] 0 Teh
STRTIER ST JAe SudTd Isel. B SRR Heeriwelel {4 e Haieid
SHEIRHT Ta9T ReaMaR IRd 0 ¢ dicdwde faas / R rgomr=an
STRTIER ST Jerhid Aferepr=iel! Srefyd Feermeiel Fafid Jar & fham o3
ay fihar g SHfdd el 312 Jehid SAfBIIMT el NEET PG a1
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USTR TA9T TRIET e UERIER Yae SUATd IS, eR 4 (erh i SRt

22. It is, thus, apparent from the above reproduced portion
that no ‘in-service’ candidate like the Petitioner, upon being selected for
the PG course on the basis of the EWS certificate, is required to resign.
He can continue on deputation since he has an option for deputation.
The clause actually means that all the Medical Officers would be
eligible for deputation. The learned Government Pleader submits that
with such deputation, the income of the Petitioner is not reduced.

IMPUGNED ORDER

23. The Petitioner is before us on the ground that Respondent-
No. 6 had wrongly made an application to the S.D.O. for cancellation of
the EWS certificate of the Petitioner. According to him, there is no
scope for Respondent No. 6 to approach the S.D.O. with such an
application. The learned Advocate representing Respondent No. 6, as
well as, the learned Government Pleader have drawn our attention to
the GR dated 12.02.2019, more specifically Clause 2-g (2)(i). For
clarity, we are reproducing Clause 2-g as well as the sub clauses here

under :-
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“) oMfiegseal gl BCHIMIST JEh Ul THIUG  fHesuarTd

HYRDIhGT D BIGUAHE 3T UTH ATl [SATBIRET Tl

qfe=ard (3o Rga=AT ) ATHYRGN YA THUNS U §E-IhRd alol.

d S0 ThR e 3feraT gohia e @ fIves ifie SRae awuard

HRIYLET Gy ! fafed PRugTa A 31T,

(D) q&m Unfdrepr=rean Fofaroes ffufely SifdeR) U amr=aT BrRigET
SufSieeTgaRt fhar fSeafeert It AHfcRia dbelel IufiesTiemRT
UGTUET HHT SoTraT ATE! 3T STfEPRT & e,

(i) R () T TE deoledn ffUfel fdmmare Fofofiees sfifer
3TfAIRT TeUH et dridET RiegfaaR 7 e,

(iil) TR MMUfHT ABRY JT 31U UTH ST [SHIBIARIA Tehl Afg=aTd
(30 e a1md) Mol o dgeReS T,

24. We have considered the strenuous submissions of the
learned Advocates on the interpretation of these clauses. The clause
relevant to this case with regard to the submission of the Petitioner,
would be Clause 2 which permits an Applicant to move an application
for receiving an EWS certificate. The competent authority, which is the
Tahsildar, is placed under an obligation that he would issue such a

certificate, of course after being convinced, within 30 days. If he
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refuses to give such a certificate, the Applicant can assail the same by

moving an appeal before the S.D.O.

25. The bone of contention before us is with regard to the
following words in the sub clause, “d eard @1 fIoeg AMfUd SRIe
PO PRIy Gieiiayq y fafed @xvarg I9 3me”.  Clause (i)
prescribes that the Appellate Authority should be an Officer not below
the rank of a Deputy Collector. It is further provided that the decision
of the Appellate Authority can be challenged before the District

Collector who is also duty bound to deliver an order within 30 days.

26. Considering the rival contentions of the parties, especially
the Petitioner contending that Respondent No. 6 had no scope to move
an appeal and the Respondents contending that Clause (2) does not
restrain any aggrieved person from moving such an appeal, we find that
the said Clause (2) reproduced above, cannot be said to be totally
unambiguous or very clear. Nevertheless, it does convey a meaning
that if a ‘wrong certificate’ is issued, which could also mean that a
‘certificate is wrongly’ issued, an appeal can be preferred for

challenging such a decision.
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27. Considering the language as is used in the said Clause, in
order to ensure that it is not rendered nugatory, we deem it appropriate
to hold that an aggrieved person can file an appeal if a wrong certificate
is issued, which would further mean even a ‘certificate wrongly issued’
to the Applicant. No doubt this Clause needs fine tuning by the State
Government in order to convey a clear and unambiguous meaning, in
the face of an argument before the Court that the said Clause does not
permit any aggrieved party to move an application for challenging the
decision of the Tahsildar. With the language used in the Clause 2, as it
stands before us today, we are interpreting it in the larger interest of the
society, to mean that aggrieved person would include, a person whose
grievance is as regards a ‘wrong certificate’ or a ‘Certificate wrongly
issued’, to enable him to file an appeal for challenging the Certificate on

being directly affected by the issuance of such a certificate.

ALLEGATION OF VICTIMIZATION BY THE PETITIONER
28. The learned Advocate for the Petitioner has canvassed that
there are not less than 13 such candidates, who are in-service

candidates, who are identically placed as like the Petitioner, who have
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also been working as Medical Officers and who have secured admission
to the PG Course after obtaining similar EWS Certificates. We had
called upon the learned Government Pleader to give us a list of the said
13 candidates. It appears that the Government Pleader’s Office has not
been able to place these names before us on the spacious plea that they
have written to the CET cell to deal with such candidates. @We are
afraid that this submission cannot be appreciated since it is the Court
which is calling upon the Office of the Government Pleader to place the

names before us.

29. The learned Government Pleader informs us that a loose
document (3 pages), dated 12.10.2023, is filed, which is the
communication by the Deputy Director of Economic Administration.
Same is marked as ‘X-1’ for identification. The Commissioner, Medical
Services, Mumbai had written to the State CET Cell setting out the
names of 11 persons, including the Petitioner, who all are working as
Medical Officers, drawing Rs.1,00,000/- salary per month and all have
secured admission to the PG course on the basis of such EWS
certificate. The learned Advocate MrKarlekar has tendered a

compilation of 7 pages before us. The same is taken on record and
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marked as X-2’ for identification. He indicates from page No.4 of X-2’,
that the 13 in-service candidates who have been selected from the
category of EWS, are Medical Officers working in different Government

Medical Colleges and Hospitals in Maharashtra.

30. It is shocking that various Tahsildars in Maharashtra have
issued such EWS Certificates, which are illegal and unsustainable. It
does appears from the above that, the contention of Mr.Thombre is true
and sustainable, that he alone has been singled out for cancellation of
EWS certificate and all other 12 candidates have safely secured their

medical admissions to the PG Course.

31. Mr.Thorat, the learned Advocate draws our attention to the
order passed by this Court at the Principal Seat, dated 31.10.2023, in
WP No0.13402/2023 filed by Respondent No.6 herein namely Balaji
Ashok Bhise and Another Vs. State of Maharashtra and Others, wherein
this Court disposed off the Petition by allowing the Petitioner to file a
complaint to the concerned Authorities for seeking admission in place
of the present Petitioner before us, namely Vilas Raghunath Dukare,

who according to him, was not qualified. The learned Government
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Pleader submits that it is in this backdrop that the communication X-1
has been forwarded to the State CET Cell to verify the EWS certificates

of 10 other candidates, as per the list enclosed to X-1.

32. The learned Government Pleader submits that considering
the controversy emerging from this Writ Petition and in the light of the
firm and consistent statement made by the Petitioner that the 12
persons mentioned in the list at Page No.4 of the document X-2’, it
would be scrutinized by the Government by initiating appropriate steps
and by ensuring that the principles of natural justice are followed and
all the stake holders are given adequate opportunity of explaining their

case as against such EWS Certificates.

33. For the reasons and our conclusions recorded above and by
recording the above statement of the Government, this Writ Petition is
dismissed. Rule is discharged. The pending Civil Applications would
not survive and disposed off. Needless to state, the State Government as
well as Respondent no.7 shall initiate legal and appropriate steps to
scrutinize and verify the EWS Certificates issued to the other in-service

candidates who have secured admission to the PG course, immediately.
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34. At this juncture, the learned Advocate for Respondent No.6
submits that he had approached this Court at the Principal Seat in Writ
Petition No0.13402/2023, much prior to the cut off date, which is
30.10.2023. In fact, his Petition was filed on 19.09.2023 which is 41
days prior to the cut off date. Before he could secure his admission,
the present Petitioner approached this Court before the cut off date, on
20.11.2023 and the Vacation Court passed an order on 20.11.2023
thereby protecting the present Petitioner. This has stalled the admission
process and the he is not at fault. He prays that his admission may be

secured.

35. The learned Advocate for the State CET Cell draws our

attention to the fact that the cut off date 30.11.2023, is already over.

36. We are of the view that the act of the Court or an order of
the Court should not cause any prejudice to any litigant. The latin
phrase "Actus Curiae neminem gravabit" would mean that though this
Court has passed an ad-interim order, which is now vacated with the

dismissal of this Petition, the right of Respondent No.6 or any other
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eligible candidate, should not be affected. Respondent No.6 has relied
upon the judgment of the Hon’ble Supreme Court in National Medical
Commission Vs. Mothukuru Sriyah Koumudi and Others [(2021) 14
SCC 805] to support his contention that if a person is illegally denied
admission and is held entitled to the admission for a PG Course, such

admission cannot be denied.

37. The learned Advocate representing the State CET Cell
places reliance upon the judgment of the Hon’ble Supreme Court in
Ashish Ranjan and others Vs. Union of India and Others [2016(11) SCC
225] and the guidelines of the National Medical Commission (NMC).
He submits, in addition to his contention that the cut off date is over,
that there are at least 2 candidates who have scored more marks than
Respondent No.6, from the open category to which he belongs, in the
same subject, at Sr.No.14 and 64 of the list X-2. The Petitioner is at
Sr.No.164 and Respondent No.6 is at Sr.No.187. A list of the merit
students, category wise, is placed before us which is marked as X-3’ for

identification.

38. We would not go into this aspect because this is not an
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issue that is addressed to us. The Petitioner is before us and on merits,
the Petition has been dismissed. Nevertheless, in the interest of the
education of students, we can only observe that these cases may be
considered by the State CET Cell in accordance with the prescribed
Rules and the view taken by the Hon’ble Supreme Court in National
Commission (supra) and if there is no other legal impediment, an
appropriate decision may be arrived at since we are informed that a
post reserved for EWS in-service category, falling vacant, will have to be

transferred to the open category.

(R.M.JOSHL, J.) ( RAVINDRA V. GHUGE, J.)
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