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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO. 13206 OF 2023

Rekha W/o Raghunath Dadajwar,
Aged 40 yrs., Occu. Household,
R/o. Dabhad, Tq. Ardhapur,
Dist. Nanded
(Member of village Panchayat Dabhad) ..Petitioner

VERSUS

1. The State of Maharashtra,
Through the District Collector, Nanded,
Dist. Nanded.

2. The Additional Divisional Commissioner,
Aurangabad.

3. The Block Development Officer,
Panchayat Samitee, Ardhapur,
Tq. Ardhapur, Dist. Nanded.

4. The Gramsevak, Grampanchayat Dabhad,
Tq. Ardhapur, Dist.Nanded.

5. Akash S/o Bhagwan Suryawanshi
Age: 26 years, Occu: Agri,
Dabhad, Tq. Ardhapur
District Nanded.

6. The Maharashtra State Election Commission,
Maharashtra State, Mumbai. ..Respondents

...  
Advocate for the Petitioner : Mr. Patil Nileshsingh J

AGP for Respondent/State : Mrs. M.L. Sangit 
Advocate for Respondent No.3 : Mr. S.B. Pulkundwar 

...

                       CORAM : S.G. MEHARE, J.
                        

                         DATED : APRIL 03, 2024

2024:BHC-AUG:7346
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ORAL JUDGMENT :-

1. Rule. Rule made returnable forthwith and heard finally

with the consent of parties.

2. Respondent  no.5  was  served,  but  he  did  not  appear.

Hence, proceeded ex-parte against him.

3. The  petitioner  was  the  Sarpanch of  Village  Panchayat.

She  was  removed  under  Section  14  (1)  (J-3)  of  the  Maharashtra

Village Panchayat Act, 1958 (‘Act of 1958’ for short). It was alleged

against her that her family had encroached upon the land adjacent to

their property, No.169. The Block Development Officer had measured

the plot/property No.169 and recorded the finding that 96 sq. ft. land

adjacent to the house of the petitioner’s family was encroached. They

have constructed the washroom and wall compound on encroached

land.  It  was an encroachment on the public  road. Based upon the

report  of  the  Block  Development  Officer,  the  District  Collector

declared  her  disqualified  from  continuing  as  a  member  of  the

Panchayat under Section 14 (1) (J-3) of the Act of 1958. She had

preferred an appeal before the Additional Commissioner, Aurangabad.

He upheld the judgment and order of the Collector.  

4. Learned counsel for the petitioner has vehemently argued

that  before  the  so-called  measurement  of  her  plot,  no  notice  was

served upon her.  She did not know hen her house was measured.

There was no encroachment as alleged. She also does not know who
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has measured the plot. Unless the notice for inspection of the house

property is given, the order declaring her disqualified from continuing

as a Panchayat member is  bad in law. Therefore,  the petition may

kindly be allowed. Learned counsel for the petitioner relied on the

case  of  Sau.  Lalita  Dilip  Khandalkar  Vs.  Additional  Commissioner,

Amravati and Others, 2019 (6) ALL MR 261.

5. The learned AGP and the counsel  for  respondent  no.3

vehemently argued that  prima facie evidence was collected against

the  petitioner  that  her  family  members,  where  she  resides  have

encroached upon the  Government  land.  Her  defence  that  she  was

separated  from her  family  was  unfounded.  It  was  an  afterthought

defence. She was correctly declared disqualified based on the report

of  the  Block  Development  Officer.  There  are  two  consecutive

judgments against her. Hence, her petition may be dismissed.

6. A small  question is  whether  the  issuance of  inspection

and measurement notice upon the petitioner was obligatory. Except

for the report of the Block Development Officer, there was no map

showing  the  encroachment.  The  respondents  have  no  material  to

show  that  a  notice  was  served  upon  her  before  inspection  and

measurement  of  her  land.  This  Court,  in  the  case  of  Sau.  Lalita

(supra) has held that the order passed on the the basis of inspection

and measurement of land, which was carried out in the absence of a

member  is  not  good  ground  to  disqualify  the  member.  It  was
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necessary that members should be given ample opportunity to remain

present  during  the  spot  inspection  and  measurement  to  raise

objections, if any. Since no notice was served upon the petitioner in

that case, this Court quashed and set aside the order of the Collector

and the Commissioner. The Court directed a fresh spot inspection and

measurement of the property of the Village Panchayat member and

remitted the matter to the Additional Collector. The ratio laid down in

the said case is squarely applicable to the case at hand.

7. It  has  been  informed  to  the  Court  that  during  the

pendency of this petition, the post of Sarpanch has been filled. By

order dated 20.10.2023 this Court  had protected the petitioner and

observed that the elections held to the post of  Sarpanch would be

subject to the final outcome of the present writ petition. Since this

Court is going to quash and set aside the impugned judgments and

orders, it is having an effect on the election of a new Sarpanch. The

petitioner would resume the charge of Sarpanch till the fresh decision

of the Collector as directed by this Court. If the order of the Collector

would  be  in  her  favour,  she  would  continue  to  hold  the  office  of

Sarpanch till she is entitled to hold the said office. 

8. For  the  above  reasons  the  impugned  judgments  and

orders of the Collector and the Additional Commissioner are quashed

and set aside.
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9. It  is  directed  that  a  fresh  spot  inspection  and

measurement of the property be undertaken under the orders of the

Collector for further inquiry. The petitioner should be given notice of

carrying out the measurement and inspection. After the report of the

inspection is obtained, the parties should be given the opportunity to

lead evidence in the context of such exercise of spot inspection and

measurement that the Collector shall proceed to decide the petition.

10. The  Collector  shall  endeavour  to  dispose  of  the

disqualification application within three months from today.

11. The petitioner is directed to appear before the Collector

on 10.04.2024.

12. Writ Petition stands disposed of.  No order as to costs.

13. Rule is made absolute in the above terms.  

                                   (S.G. MEHARE, J.)

Mujaheed//


