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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO.11283 OF 2018

1]  Sahayadri Bahujan Vidya Prasarak Samaj,
Sangamner,
for and on behalf of Chairman
Sudhir Bhaskarrao Tambe,
Age : 59 years, Occ : Doctor, Tambe Hospital
R/o0. Sangamner, Tq. Sangamnet,
Dist. Ahmednagar.

2] Prataprao s/o0. Jayvantrao More,
Age: 74 years, Occ : Agril.
R/0. Vadgaon Pan, Tq. Sangamner,
Dist. Ahmednagar.

3]  Balaji s/o. Laxman Kute,
Age: 62 years, Occ : Agril.,
R/o. Sukewadi, Tq. Sangamner,
Dist. Ahmednagar. .. PETITIONERS

VERSUS

1] Kashinath s/o. Laxman Dhole
(Deceased)

2] Rakhmabai Kashinath Dhole
(Deceased)

3] Ramnath Kashinath Dhole
(Deceased)

3A. Vilas Ramnath Dhole
Age: 36 years, Occ : Business.

3B. Pradip s/o. Ramnath Dhole,
Age : 34 years, Occ : Business.
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Both R/0. Near Sahayadri College,
Plot No. 371,

Pune-Nashik Highway;,
Sangamner, Tq. Sangamner

Dist. Ahmednagar.

3C. Sunanda w/o. Shivaji Shinde
Age : 30 years, Occ : Housewife,
R/0. Gaodevi Road, G.R. Patil College,
Kalyan, Shilroad, Sonarpada,
Dombivali (East), Tal. Kalyan.

3D. Meenabai Ramnath Dhole
(Deceased)

4] Meenabai Ramnath Dhole
(Deceased). .. RESPONDENTS

Mr.R.N.Dhorde, Senior Advocate i/b. MrV.R.Dhorde,

Advocate for the petitioners

Mr.V.Y.Bhide, Advocate for the respondent Nos.3A to 3C.
CORAM : ARUN R. PEDNEKER, J.

Reserved on : 28.03.2024
Pronounced on : 09.05.2024

JUDGMENT :

1] By way of present writ petition, the petitioners
are challenging the impugned order dated 0307.2018
passed by the Civil Judge Junior Division, Sangamner below

Exh.121 in Regular Darkhast No.492 of 2012.
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2] The moot question that arises for consideration
by this Court is the interpretation of the decree passed by
the Court in Regular Civil Suit No.747 of 1982 i.e. whether
the decree is only for the house property admeasuring 16 x
20 ft. or for the entire 38 R. land including the house
property situated therein.

Brief facts leading to filing the present Writ Petition can be
summarized as under :

3] The petitioners are the decree holder and the
original plaintiffs in Regular Civil Suit no.747 of 1982. The
respondents are the legal heirs of the original defendant
deceased Kashinath Laxman Dhole. The petitioners are
challenging the order passed by the Civil Court in execution
proceedings on the ground that possession warrant is only
issued to the extent of Municipal House No.371
admeasuring 16 x 20 ft. at village Sangamner instead of
granting possession warrant of entire area of 38 R. along
with the house property and further order of removal of

additional illegal construction made by the present
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respondents during pendency of the proceedings before the

Appellate Court.

4] The petitioner no.1 is the registered public trust
registered under the provisions of the Bombay Public Trusts
Act, 1950. It is the contention of the plaintiffs that the suit
property involved in the present matter is Survey
No.371/1A+1B/1-B2 to the extent of 38 R. and more
particularly farm house constructed on the said property
admeasuring 16 x 20 ft. It is the case of the petitioners that
the said property was purchased by the present petitioner —
society from Sangamner Vibhag Sahakari Kapus Ginning
and Pressing Society Ltd. Sangamner by way of registered

sale deed dated 29.01.1974.

5] It is the case of the petitioners that the original
defendant i.e. deceased Kashinath Dhole had forcibly
broken lock of the constructed farm house of 16 x 20 ft. and
trespassed over the said property by taking possession over
the constructed portion in the month of May, 1974 and he

refused to vacate the same and did not deliver the
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possession back. Hence, the petitioners filed Regular Civil
Suit No.747 of 1982 for recovery of possession of the said
trespassed portion of 16 x 20 ft. The petitioners specifically
claim that the petitioners were in possession of the 38 R.
along with said constructed portion in pursuance of the sale

deed.

6] The suit property is described in the Regular

Civil Suit No.747/1982 at para no.1 as under :
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STTcleT ST AT eRT 7.7, 399 318, 0 Y107 R fHsehd
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8]

The prayer made in the said suit is as under :
¢) ATt faidt &t
31) firale 3TSif @.9 AT auiF dhelerdT BRI HTete!

gepH heoll fHooral.
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The Regular Civil Suit No.747 of 1982 was

decreed by order dated 17.08.1991 and the trial Court

passed the following order :

ORDER
The suit claim of the plaintiff is
decreed as under :-

The defendant are hereby directed to
deliver the vacant possession of the municipal
house No.371 standing on S.No.371/1A+B/1B2 on
or before 15.09.1991 failing which, the
plaintiff shall be entitled to get the
possession of the suit through the Court.

Defendants do pay an amount of Rs.540/-
in imp sum as damages for the occupation of the
suit property.

An enquiry be made into the manse profits
under order 20 rule 12 of C.P. Code.
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Defendants should pay the costs of the
suit to the plaintiff and bear their own.

Decree be drawn accordingly.

9] Thereafter, the respondents — defendants filed
Regular Civil Appeal No.148 of 2000 before the Appellate
Court. The Appellate Court, by order dated 02.04.2012,
dismissed the said Appeal with costs. While dismissing the
said Appeal, the Appellate Court observed in para nos.15,

16 and 20, as under :

15. .... The evidence of this witness also
makes it clear that the possession of the suit
property which is described in plaint para - 1
along with disputed house was handed over to
the respondent society.

16. The description of the disputed suit
house 1is given in the sale deed itself. That
description is tallying with the description of
the disputed suit house given in the plaint.
Moreover on behalf of the appellants nothing is
brought on record to show that in fact the area
of the disputed house is more than the area
described in the suit. Therefore I do not find
any substance in the submission made on behalf
of the appellant that the description of the
suit house is not properly given. Besides, the
suit house 1is described as bearing Municipal
House no.371. To my mind this 1is sufficient
description to identify the property. Therefore
I have no hesitation to come to the conclusion
that the suit house 1is properly described 1in
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the present matter. Accordingly I answer point
no.1.

20. Points 7 and 8 : Admittedly since from
1974 the appellants are the trespassers in the
suit property as they are unauthorisedly
occupying the same. Therefore definitely the
respondent society was kept away from taking
the benefit of 1its own property. In such
circumstances definitely the respondent society
will be entitled for damages. It has claimed
just Rs.15/- p.m. from the appellants by way of
damagers till filing of the suit which in my
opinion is quite proper one. Therefore,
definitely the respondent society will be
entitled to recover Rs.540/- by way of damages.
So also the respondent society will be entitled
for future mesne profits. In order to calculate
the future mesne profits there is no convincing
evidence on record to come to the conclusion
regarding exact figure. Therefore it 1is
desirable that separate inquiry 1is necessary to
calculate the future mesne profits. Accordingly
I answer points 7 and 8.

Order dated 02.04.2012 passed in Regular Civil

Appeal No.148 of 2000 is as under :

11]

ORDER
Appeal 1is dismissed with costs.
Decree be drawn up accordingly.
Pronounced in open Court.

Second Appeal was filed by the defendant

against the judgment of the Appellate Court and the same
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was also dismissed. Thereafter, the application for execution
is filed by the petitioners which is at Exhibit-J. The
properties described in the said application, which reads as

under :
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12] The Executing Court by impugned order dated
03.07.2018 in Regular Darkhast No0.495 of 2012 below

Exh.121 has passed the following order :

ORDER
1) The application is allowed.
2) Issue possession warrant against judgment

Debtor with respect to Municipal House No. 371
admeasuring 16 x 20 feet (situated in Survey
No.371/1A+B/1B2) at village Sangamner
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13] Against the order of the executing Court
granting possession of only suit house admeasuring 16 x 20

ft., the present writ petition is filed.

14] It is the contention of the petitioners that the
total area of the suit property is 38 R. and that defendant
had forcibly broken lock of the house situated in the suit
property and made further construction in the remaining
area of the petitioners. The decree cannot be limited to the
house and the entire property of 38 R. has to be vacated.
The question thus arises for consideration is that whether
the decree passed in favour of the plaintiff is for the entire
38 R. land or only to the extent of house No.371
admeasuring 16 x 20 ft. in Survey No.371/1A+1B/1-B2 at

village Sangamner.

15] It is the contention of the plaintiff that the
Appellate Court has observed that the suit property is the
entire 38 R. land and as such the decree as confirmed by the

appellate Court has to be executed.
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16] The respondent — defendants contend that in
Writ Petition No.2524 of 2017 the High Court has observed
that the plaintiff decree holder wants to execute the decree
for additional area surrounding the suit house which only is
the suit property. The apprehension of the defendants is
groundless as in the application for execution, the decree
holder has not mentioned any additional area outside the
suit property for seeking execution of the decree. Second
contention raised by the respondent - defendants is that
Regular Civil Suit No.689 of 2000 was filed by the same
plaintiff against the same defendants in which it is
mentioned that the suit property in Regular Civil Suit
No.747 of 1982 is only the suit house admeasuring 16 x 20
ft. area and not the land admeasuring 38 R. wherein the
suit house is situated and thus the petitioners cannot go
beyond the pleadings of suit in Regular Civil Suit No.
689,/2000.
CONSIDERATION

171] Having considered the rival contention, it is to

be noticed at the outset that the plaintiff has also filed
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plaint in Regular Civil Suit No.689 of 2000. Perusal of the
plaint in RCS No.689/2000 goes to show that the suit
property mentioned in this subsequent suit is the entire land
admeasuring 38 R. In plaint, there is clear reference to the
alleged trespass in the house situated on that land by the
defendant giving rise to filing of RCS No0.747/1982 wherein
the decree is passed, which is sought to be executed. In
para no.4 of the plaint of RCS No0.689/2000, it is observed
that in the year 1994 the defendants have encroached over
the suit land except the house for which decree is already
passed. This alleged encroachment has given cause of action
to the plaintiff to file fresh suit in the year 2000. Regular
Civil suit No.689/2000 was tried to be withdrawn with
liberty to file fresh suit on the same cause of action on
10.03.2008 but the trial Court refused the liberty.
Thereafter, the suit was dismissed for want of prosecution
on 14.07.2008. The pleadings in RCS No0.689 of 2000 are
binding on the plaintiff and estopes it from claiming that
the suit property in the present RCS No.747 of 1982 is the

entire land admeasuring 38 R. The Executing Court cannot
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go beyond decree unless it is shown to be nullity. The
respondent - defendants have reiterated their undertaking
given to the Executing Court on 23.08.2017 for vacation of

the suit house.

18] Para Nos.3, 9A and 9B of the Regular Civil Suit

No0.689 of 2000 reads as under :

[3] S@1 &3 9 W& qUH Pososl fHedd  dral R
=T AraRd Jolldlcles SM3R Dicsel d HEDR  Hed|
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[9] arl w=er el : -
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[3] T[T HH 9 ALY U Posedl Mesadidis ufdarc=ar
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19] The say filed by the defendant nos. 3 to 5 in
Regular Civil Suit No0.689/2000 to the application to
withdraw the suit with liberty to file fresh suit on the same

cause of action reads as under :

U0y

g A1, SPRRA] APST TGS dodl  ARid.
gEiaT U9 faaeRe ¢ 9§, dlefd  Juas
AFIOTSes. AR SERT Q@1 &1 d_E S 3R I
v pRUT fQoses A8l 999 I QTS
PRUTEH GERI @] PRUAY dRE WAl o T,
qHg g Er Mot e adlegd o
BIRCICIS G I -c o e I I CE

ar. 98/9/00¢.

20] In the Regular Civil Suit No0.689/2000, the
plaintiff applied for unconditional leave to withdraw the
said suit with liberty to file fresh suit on the same cause of
action and the same was opposed by the defendants therein
and the trial Court has passed the order on 14.07.2008 as

under :

ORDER
Perused application and say of
defendant No 3 to 5. Defendant No 1, 2, 6
are already ex parte.
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Plaintiff and his advocate absent.
After consideration of the suit and defence
of the defendant, permission granted to

withdraw the suit unconditionally.
21] From the pleadings of Regular Civil Suit No.
689 of 2000, it is clear that the prayer of the plaintiffs in the
civil suit No. 747 of 1982 was only to the extent of the
house property and thereafter when encroachment was

made on open property of the defendants, different suit

No0.689/2000 was filed and the same was dismissed.

22] It is not possible by this Court to grant decree
beyond the prayer / decree granted by the trial Court and
upheld by the Appellate Court. The pleadings of the plaintiff
in Regular Civil Suit No.689 of 2000 are also binding upon
the plaintiff. The plaintiff has filed suit for removal of
encroachment on the balance area of the plaintiff-
petitioners. In the instant suit i.e. Regular Civil Suit No.747
of 1982, the prayer granted by the trial Court is limited to
the house property and the same has been executed by the
Executing Court. As such, I see no reason to interfere with

the impugned order. Request to grant the execution of
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the remaining property of the land to the extent of 38 R. is
not lawful as same is not covered within the decree of the

trial Court. Hence, the present Writ Petition is dismissed.

[ARUN R. PEDNEKER]
JUDGE

DDC



