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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO. 8051 OF 2022

1. Madhukar Namdeo Bawaskar
Age: 63 Years, Occ. Pensioner,
R/0. Plot No.20, New Balaji nagar
Aurangabad.

2. Nathuram Kashiram Meher
Age: 64 Years, Occ. Pensioner,
R/0. House No. 5-11-29,
Op. Sant Tukaram Hostel Padampura,
Aurangabad.

3. Abba Mhasaji Walunje
Age: 62 Years, Occ. Pensioner.
R/o0. Plot No.30. New Balaji nagar
Aurangabad.

4. Shankar Pralhad Kachawar
Age: 63 Years, Occ. Pensioner.
R/0. H.No. 4-18-34. New Balaji Nagar
Aurangabad.

5. Smt. Kalpana Dattaraya Sabnis
Age: 60 Years, Occ. Pensioner.
R/0. H.No. 7-10-20, N-7 Cidco
Aurangabad.

6. Ashok Trimbak Waghchoure
Age: 60 Years, Occ. Pensioner.
R/0. Plot No. 169. Nageshawar wadi
Aurangabad. PETITIONERS

V/s.
1. The State of Maharashtra

for Secretary, Urban Development Dept.
Mantralaya, Mumbai-32.
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2. The Aurangabad
Municipal Corporation
Aurangabad, through its
Commissioner & Administrator. RESPONDENTS

Mr. D.R. Irale, Advocate for the Petitioners
Mr. R.S. Wani, AGP for Respondent-State
Ms. Anjali Dube, Advocate for Respondent No.2

CORAM : RAVINDRA V. GHUGE &
Y. G. KHOBRAGADE, JJ.
RESERVED ON : 31% January, 2024
PRONOUNCED ON : 4™ April, 2024
JUDGMENT (Per: Y. G. Khobragade, J.) :-

1. Rule. Rule made returnable forthwith and heard finally with the

consent of the parties.

2. By the present petition under Article 226 of the Constitution of
India, the Petitioners have prayed for issuance of a writ of mandamus to quash
and set aside the clause pertaining to denial of arrears for the period w.e.f.
01.01.2016 to 31.08.2019 on account of revised pay fixation under the 7™ Pay
Commission. It further prayed for issuance of necessary order directing the
Respondent No.2 to exercise powers conferred under the Maharashtra
Municipal corporation Act for rectification of the Resolution No.1161 dated

11.09.2019 in respect of clearing outstanding dues/arrears for the period w.e.f.
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01.01.2016 to 31.08.2019 and to provide consequential pensionary benefits

including gratuity, commutation and leave encashment.

3. The learned counsel appearing for the Petitioners submits that, the
Petitioner Nos. 1 to 6 were working with the Respondent No.2 in Class-III
category. The State Government issued a GR dated 30.01.2019 and made the
recommendations of 7% pay commission applicable to the government
employees w.e.f. 01.01.2016. In pursuance of the said GR the Respondent No.1
— State Government issued a GR on 02.03.2019 providing Revised Service
Assured Career Scheme on completion of 10, 20 and 30 years of service as per
the 7™ pay commission recommendations. On 02.08.2019 the Urban
Development Department of the State of Maharashtra adopted the GR dated
30.01.2019 and made the revised pay scale under the 7™ pay commission
applicable to the employees of all Municipal Corporations in the State of
Maharashtra. Accordingly, the Respondent No.2 — Municipal Corporation
accepted the GR dated 02.08.2019 and decided to provide the benefits of
revision of pay scale under the 7™ pay commission to its employees.
Accordingly, Respondent No.2 passed a Resolution No.1161 on 11.09.2019 in
the general meeting and made the revised pay scale applicable to all classes of
employees w.e.f. 01.01.2016, however, it has been resolved in the General

Body meeting of the Respondent No. 2 that, all the employees working with it’s
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establishment would not be entitled to receive arrears of pay scale and
pensionary benefits w.e.f 01.01.2016 to 31.08.2019. Therefore, action on part
of Respondent No.2 in denying arrears due to revision of pay scale under the
7™ pay commission w.e.f. 01.01.2016 to 31.08.2019, is arbitrary, illegal and

bad in law. Hence prayed for quashing and setting aside the same.

4, The learned advocate for the Petitioners, further submits that, the
Respondent No.2 Municipal Corporation paid arrears for the period w.e.f.
01.01.2016 to 31.08.2019 to the employees who are working on deputation in
Class-I and Class-II, however, outstanding benefit of arrears of revised pay scale
denied to the Class-III and Class-IV employees who are working with the
Respondent No.2 establishment on regular basis. Therefore, action on the part
of Respondent No.2 is discriminatory and violative of Article 14 of the

Constitution of India.

5. To buttress these submissions, the learned counsel appearing for
the Petitioners placed reliance on the case of Maharashtra State Financial
Corporation Ex-Employees Association V/s. State of Maharashtra; AIR 2023 SC

792.

6. The Respondent No.2 — Municipal Corporation filed affidavit in

reply and strongly resisted present petition on the ground that, Respondent
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No.2 made the revised pay scale applicable to its employees. As per the
notification issued by the Ministry of Finance of State Government on
30.01.2019 recommending revision of pay scale of 7% pay commission on
02.03.2019, the State government issued GR and made the recommendation
of 7" pay commission applicable to all employees of Municipal Corporation
within the State of Maharashtra. Accordingly, on 02.08.2019 the Respondent
No.2 passed Resolution No.1161 in it’s general body meeting and made the
recommendations of 7* pay commission applicable to its employees, however
as per directions contained in Clause-A (1) of GR dated 02.08.2019, the
Municipal Corporation is required to extend revision of pay scale to it’s
employees after considering financial status of the corporation. Therefore,
Respondent no. 2 decided not to grant arrears and pensionary benefits to all
the employees under the revised pay scale w.e.f. 01.01.2016 to 31.08.2019. As
per Clause-B (d) of GR dated 02.08.2019 the Corporation is required to carry
additional burden of financial liabilities and said financial liabilities are
required to be borne by the Corporation from its own income and financial
capabilities. Therefore, considering the financial capabilities of the Respondent
No.2, it was unanimously decided in general body meeting for extending
benefits of revised pay scale to the employees under the 7™ pay commission
w.e.f. 01.01.2016, but no arrears would be payable to its employees w.e.f.

01.01.2016 till 31.08.2019.
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7. On the other hand, Ms.Anjali Dube, the learned counsel appearing
for the Respondent No.2 - Municipal Corporation orally argued for a
considerable period and also filed the written notes of arguments. The learned
advocate submits that, the Respondent No.2 — Municipal Corporation made
applicable 7™ pay revision w.e.f. 01.01.2016 in respect of all categories of
employees including those who are retired during the period w.e.f 01.01.2016
to 31.08.2019. The revision of pay scale for the purpose of pensionary benefits
already granted to the Petitioners who were retired during said period and as
such the employees like the Petitioners who were retired during said period,
have not been excluded from application of 7™ pay revision and their pension
being computed under the 7™ pay scheme, however, in the general body
meeting it was unanimously resolved about non payment of ‘arrears’ under the
7™ pay revision w.e.f. 01.01.2016 to 31.08.2019 and applicable uniformly to all
the employees whether they are retired prior to 31.08.2019 or the employees
who are working as on 31.08.2019. Therefore, said resolution does not in
discrimination amongst the existing employees and employees who have

retired during the period from 01.01.2016 to 31.08.2019.

8. The learned advocate appearing for the Petitioners further
canvassed that, the ratio laid down in the case of Maharashtra State Financial

Corporation Ex-Employees Association (supra) on behalf of the Petitioners is
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distinguishable from the facts of the present case. Because in the cited case,
revision of 5™ pay commission was implemented by the State w.e.f. 01.01.1996,
however, Maharashtra State Financial Corporation decided to adopt the
revision of pay scale on 31.08.2010 w.e.f. 01.01.2006. Under these
circumstances, Hon’ble Supreme Court held that, exclusion of employees, who
retired between 01.01.2006 and 29.03.2010 on achieving their date of
superannuation, was violative of Article 14 of the Constitution and 5" pay
revision has been made applicable to those employees of Maharashtra State
Financial Corporation who were working as on 29.03.2010, whereas, the
revision was given w.e.f. 01.01.2006. Since, the employees who retired or died
during the period 01.01.2006 to 29.03.2010 were excluded from 5™ pay

revision they were aggrieved by the discrimination.

9. The learned advocate appearing for Respondent No. 2 further
submits that, since, Respondent No.2 made the recommendations of 7™ pay
commission w.e.f. 01.01.2016 applicable, but as per the GR dated 02.08.2019,
all the Municipal Corporations in the State of Maharashtra granted liberty to
make applicable recommendations of 7™ pay commission to its employees on
certain terms and conditions as well as considering financial capability.
Therefore, Respondent No.2 passed the resolution in general body and made

revision of 7™ pay scale applicable to its employees after considering financial
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capabilities and decided that all class of employees would not be entitled for

arrears of pay salary and pensionary benefit w.e.f. 01.01.2016 to 31.08.2019.

10. Having regard to the rival submissions canvassed by both the sides,
we have gone through the record. It is matter of record that, Petitioner Nos.1
to 6 were working with Respondent No.2 in Class-III category. On the face of
the record, it appears that Petitioner Nos.1 to 6 superannuated on achieving
age of superannuation w.e.f. 31.07.2017, 30.04.2018, 30.06.2018, 28.02.2020
and 30.09.2019, respectively. Needless to say that, on 30.01.2019, the State
Government issued a GR and made the revision of pay scale applicable to its
employees under the 7% pay commission w.e.f. 01.01.2016. Further on
02.03.2019 the State Government issued a GR and revised benefits of service
assured career scheme under the 7" pay commission on completing 10, 20 and
30 years service (stage wise). On 02.08.2019, the State Government issued a
GR that the revision of pay scale under 7™ pay commission are applicable to the
employees of the State Government w.e.f. 01.01.2016, but the employees
working with Municipal Corporations in State of Maharashtra are not entitled
to said pay scale. Therefore, the State Government resolved that, all Municipal
Corporations would extend benefit of 7™ pay commission to employees of all
categories and said proposal would be placed before the general body of the

council for extending benefits of 7™ pay commission to its employees after
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considering the financial capabilities of respective Municipal Corporations. The
relevant extract of said GR reads as under:

“UEdTaT: -
fae famm=ar f.30.09.3092 =AT fug=—=a9 T w96
FHATHAT [T09.09.309% TET 9 AT JaA4 AFNHEAR oA
JATIUT AT] H0ATA AT AR .

9 AT Fa4 FEANHEART ARG Iq900T T ITEHE
FHATHTHTN AR [auHses afared, AEATAgTare S=aTad
FHANT, AT ATSATA FHATT, FIT T AR [q@Tdre Arfor &=
H AAEE I AMEHT T8 GATAd e ®HANT a99 a7
I T G FHATHAT AN HIOITT ATAT AR . TUT,
TSATA T AR ARSI dHATHT \9 ST da= SAFT=AT Tl
ITT AN HIUITA ATAAT ATRIT.

a7 AU/ FHATITEAT TATA A TEFIAT AR T A

ATIRET/ FHATAMET 9 AT Ja AARM=AT [TRRINET quria

AN AN FOAEET dATeRdr fafgd F0a=r a9 IEAr=A0
[ o LaN
EEICIEEA I

e e -

AT AE AT AR ATIHRET/ FHITAET \9 AT aa-
AFNTET. TR IATIENT AN] FOATEET FTATALTHTOr HIFTEEAT
TE, 3T T 9T (afga F0FT qT==aT SUITT I 205 -

(3 9 T FaT FAFANHAT UG AT AT] F0EE =
R -

9) HEMIRAT A&l AT AR AR Sy et fasmra
THT, \9 T I AFNHAT. TR a9 AN] H0IT e
AT h=aT AEMHEaH T 917 HITaT.

) HEFIUTE6=AT AgEH deC TEaEEd Hue =9rar

3) HAEMIRATA6=dT A= GTRT Ia-9ul A0 Soraraddn
T HodEaY, JEEadr IRgU OETE SAgEdiET ST
AT dETer 91aT AT,

¢) " [EEM AEAET ATEar [fersmar,  aeEar
HEFIRAT e =T AT \9 T Ja AFART AN] HLAT 5.
¥y) 9 AT Ja9 AENHAR JFa@T A& &OgEEd
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@) \9 AT IAT AANTGAN TR A9 AN] HOgEEd (afed

JET T -

() 9 AT Ia< AANTHAR [Afe=a FL0IT JUT=AT 9T, T

ITEATRSTA GaId THHE TZHT AN HLATT ATACHAT Jqa9udarT

HITATET TRIEIAIT ATIH U A5,

() IAAEUNETET GH AT SUGAET ®lET ASTUT AT, T

ITHAT=AT AT (LRI HL0ITa I14.

() \o T IaF AFNET ATH FHides HaL TGl frad AT/

FHITT TET U1 FT4T.

(¢) TEFIRUTARAT I

TEqr TITHREH G,

(4) \9 AT a7 AENT AN] FLAWT Hides ATARTHE q§ F|UHA

HEFIRYT AT AT G9ET [Gaiq #gmer oie #ogra el
~_ | o LI aN LaN o < LaN

AUET AR AR T aTdi=T Jaar HT0r Aq9TH T -

() FEMIETARGIaEr @@ &, §er a§ ToF el
~ r~ o - . ~ <
AT TR AT f5=ar, faam sEEer Sadd e S

o ~ ~ [ [aN T aN (aN LaN

AT JT=AT WARSETST TLAET T e Tarer Ji=T |raer &dr.
(M) HEIT AEFIATAo IcTTd a16 &%, =T AT @<

o < .~ IS o ~ c
qeid 3 aviq [qelq JA9Rd Tare, JaEd SUMHANHT 0 Af=ard
.
@) o AT I AFNTTEAT TR TG AN FedHes, T
wfafes fa<ia o wEaEsT 09T U SLO.E. IFeE T
Halduwlﬂdchtql F|ICTGT  HITEUI Ged |, \9 &7 Ja+
AFT=AT TGN AN] FLAET, AT ARFIRAT AT et &
ferdr faemra s, [T 9T stavas =g

[l o
(<l

TEd A HEAT GUIUT HEHH

11. Indeed, on 11.09.2019, Respondent No.2 conducted the meeting
of the General Body and passed the Resolution No.1161, wherein it has been
decided to extend the benefits of revision of pay scale to its employees under
the 7™ pay commission w.e.f. 01.01.2016 as per GR dated 02.08.2019,

however, the employees in all categories would not be entitled for arrears of
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revised pay scale w.e.f. 01.01.2016 to 31.08.2019 excluding the pensionary

benefits. The resolution passed by the Respondent No.2 read as under:

“Tqad:-

YATATd TSI TEAT, Imae ATag=-r fa=r faumr @: a97-
2019/9C.&T.1/84a1-9 feoi® 30 FHEWI-2019 3= oI Jad
AT § AW RS a9 [fesdr=ar agRrses aurr 491
(FETIa da=) FE-2019 A0 F0ITE AT A AT A6 o
ﬁ.q:r.ﬁm?r.-zow/q:(.ﬁ. 102/4fa- 14 f£.02 =Te=-2019 TS
A IRIES Hglﬂuwllmm JT%?I?'I‘ TR /A== AT T

WIQIJIIj‘HI( ﬂ:bllild GICI"NI(UII ANl ®UIEEd ATHATT  [d&0d

FATEAT ATAGT ATATA aﬁ‘a‘maﬁ?uy qTraT faere

e gmEq FiEEr e derrEr SiaETe
AR AR FHATAET GTAeAT da- AT EHT TEEarara
TATET IR da9 8%=-T Je9aq?-2  (Annexure-1I) =3T
A9qdr/Schedule T¥ATOr ToT-1 (R, 1/6/2019 ¥miET  ferem)
Hquid]m FTRH® 01 @ 12 FIT-2 HaEITaier g Hi® 01 F 19 FI7-3
SERIT

T AR AE 01 & 59 AT aI7-4 FaTia et AR ® 01 T 23
QAT T Ja= I {7.01.01.2016 ITHT AN] 0T HaT9d
I AT I

a9 HEFINYTIasST e/ o T T sco= faare
gar f&. 01.01.2016 T f=.31.08.2019 IT FIATISIAIA ThaTaT
ATIRNT/FHATIT T HATHGT da IREFET AT TR ATl
T FIaTEr | 14T,

12. In the case of Maharashtra State Financial Corporation Ex-
Employees Association cited (supra) the benefit of revision of pay scale as a
result of 5" pay commission report was made applicable to the employees of
MSFC who were working on 29.10.2010 giving effect to the same w.e.f.
01.01.2006, but benefit of said revision of pay scale was denied to those
employees who had retired or died during the period 01.01.2006 to

29.03.2010. Under these circumstances, it has been held that, the denial of



(12) wp 8051.22

said benefits of pay revision was challenged as being discriminatory and

arbitrarily.

13. Needless to say that, the policy decision taken by Respondent No.2
in its general meeting for extending benefits to its employees under the revised
pay scale of 7™ pay commission as per GR dated 02.08.2019 does not stand
judicial scrutiny. It is not the case of the Petitioners that, Respondent No.2
granted revision of pay scale under 7™ pay commission to other similarly
situated employees, and that the said benefits were denied to the Petitioners
only. Therefore, ratio laid down in the case of Maharashtra State Financial
Corporation Ex-Employees Association (supra) is not applicable to the facts and

circumstances of the present case.

14. Respondent No.2 conducted the meeting of the General Body on
11.09.2019 and passed the Resolution No.1161 deciding to extend the benefits
of revision of pay scale to its employees under the 7™ pay commission w.e.f.
01.01.2016 as per GR dated 02.08.2019 and employees in all categories would
not be entitled for arrears of revised pay scale w.e.f. 01.01.2016 to 31.08.2019
excluding the pensionary benefits, which have been accepted by all the
employees. It is not the case of the Petitioners that, Respondent no. 2 granted
arrears of revised pay scale w.e.f. 01.01.2016 to 31.08.2019 to other similarly

situated employees but denied to them. The Petitioners have not brought any
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other circumstance on record to show that, other similarly situated employees
who retired during the period of 01.01.2016 to 30.08.2019 have been granted
arrears of pensionary/revision of pay scale. Therefore, we do not find any
discrimination made applicable by the Respondent no. 2 while extending
benefits of revised pay scale and the Petitioners are entitled for arrears of
revision of pay scale w.e.f. 01.01.2016 to 30.08.2019. In view of above
discussion, we do not find that the action on the part of Respondent No.2 is in

violation of Article 14 of Constitution of India.

15. Hence, the present petition is hereby dismissed. Rule is discharged.
The Civil Application No. 12935 of 2023 is accordingly disposed off. No order

as to cost.

[Y.G. KHOBRAGADE, J.] [RAVINDRA V. GHUGE, J.]

mub



