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.......
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....…

 CORAM : R.G. AVACHAT AND
NEERAJ P. DHOTE, JJ.

Date of reserving judgment : 24th January, 2024

Date of pronouncing judgment : 1st February, 2024

JUDGMENT (PER R.G. AVACHAT, J.)

The challenge in this appeal is to a judgment and order

of  conviction  and sentence dated  22/1/2020,  passed by  learned

Additional  Sessions  Judge,  Beed in  Sessions  Case No.97/2017.

By  the  impugned  judgment  and  order,  the  appellant  has  been

convicted for the offences punishable under Sections 302 and 307

of  the  Indian  Penal  Code  and  therefore,  sentenced  to  suffer

imprisonment  for  life  and  rigorous  imprisonment  for  7  years
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respectively  and  fine  with  default  stipulation.   The  substantive

sentences have been directed to run concurrently.

2.  Mother  and  sister  of  the  appellant  were  also

prosecuted  along with  him for  the  same offences,  both  of  them

have been acquitted.  The State did not prefer any appeal against

the acquittal.

FACTS :-

3. P.W.1  Akhil  lodged  the  F.I.R.  (Exh.44).   He  had  5

brothers and equal number of sisters.  Jalil (deceased) was one of

his brothers.  Dilshad Begum (since acquitted) was Jalil’s wife.  The

couple was blessed with four children.

4. The  incident  took  place  near  Hotel,  “Gathade”  at

Gandhinagar, Beed.  P.W.1 Akhil was on his way from Gandhinagar.

It was 3.15 p.m.  He saw his brother Jalil (deceased), the appellant,

his sister Dilshad Begum and their mother Shafiya.  It is further his

case that the deceased was telling his wife Dilshad that she had

illicit relations with many persons and so, he did not have faith in

her.  Thereupon, the appellant, his sister Dilshad and their mother

Shafiya started abusing Jalil.  Both Dilshad and Shafiya caught hold

of Jalil.  The appellant fished out a knife (Khanjir) and assaulted on

the chest of Jalil.  Jalil fell in the nearby guttar.  His brother Faim
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intervened.   The  appellant  assaulted  Faim  too  with  knife.   The

informant rushed towards them.  One Shakil  Khan, Shaikh Rani,

Shaikh  Khaja,  Shaikh  Guddu,  residing  in  the  neighbourhood

intervened.  Thereafter the appellant, his sister and their mother ran

away. 

5. Jalil  was  rushed  to  Civil  Hospital,  Beed.   He  was

declared dead on admission.  Faim was admitted to the hospital.

He fortunately survived.

6. Based  on  the  F.I.R.  (Exh.44),  a  crime  vide  C.R.

No.94/2017 was registered.  Upon completion of the investigation, a

charge  sheet  was  laid.   A case was  committed  to  the  Court  of

Sessions,  Beed.   It  was  assigned  to  the  Court  of  Additional

Sessions Judge (Trial  Court)  for trial  according to law.  The trial

Court  framed  the  Charge  (Exh.29).   The  appellant  and  the  co-

accused (acquitted) pleaded not guilty.  Their defence was of false

implication.

7. The prosecution examined 10 witnesses and produced

in evidence certain documents in the nature of post mortem report

(Exh.62),  injury certificate (Exh.69/C),  Inquest  (Exh.50),  scene of

offence panchanama (Exh.48) etc.
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8. On appreciation of the evidence in the case, the trial

Court convicted the appellant under Sections 302 and 307 of the

Indian  Penal  code and consequently  sentenced to  the  terms as

stated above.  The appellant is therefore before us in appeal. 

9. Learned counsel for the appellant would submit that the

evidence  on  record  and  the  manner  in  which  the  incident  took

place, conviction of the appellant for the offences punishable under

Sections 302 and 307 of the Indian Penal Code needs to be altered

to  one  under  Sections  304  and  308  of  the  Indian  Penal  Code.

According to him, the case falls within the exceptions (1) and (4) of

Section 300 of  the Indian Penal  Code.   He produced on record

certain documents in appeal.  The learned A.P.P., on instructions,

did not dispute those documents.  The documents are in the nature

of injury certificate of the appellant and the documents suggesting

the  deceased  to  have criminal  antecedents.   A proposal  for  his

externment was moved along before the incident.  It was dropped

post incident.  According to learned counsel, the deceased would

harass and ill-treat his wife Dilshadbi (sister of the appellant).  He

had even assaulted his mother.  According to him, the informant

(P.W.1) and injured P.W.2 Fahim admitted in their evidence that the

deceased and Faim were giving understanding to the appellant and

Dilshadbi about her extra-marital relationship.  According to learned

counsel,  making such allegations with a history of ill-treatment to
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Dilshadbi  gave  the  appellant  grave  and  sudden  provocation.

According  to  him,  both  the  P.W.1  Akhil  and  P.W.2  Faim  were

interested  witnesses.   They  suppressed  the  genesis  of  the

prosecution case.  The appellant was assaulted in the very incident.

Our  attention  has  been  adverted  to  certain  documents  in  that

regard to ultimately urge for partly allowing the appeal.

10. The learned A.P.P. would,  on the other hand, submit

that,  the  prosecution was under  no  obligation to  explain  simple/

superficial injuries on the person of the accused.  According to him,

the deceased and his brother Faim making allegations about extra-

marital relations of Dilshad might have caused provocation to her

and not to the appellant.  The learned A.P.P. relied on the following

authorities : 

(1) Amar Malla Vs. State of Tripura [2002 AIR (SC) 3052]

The  next  submission  of  Shri  Misra  is  that  in  the  alleged

occurrence accused Amar Malla, Milan Malla and Prafulla Debnath

had also received injuries and the prosecution has failed to explain

the same.  From the nature of injuries said to have been received

by  these  accused  persons  it  would  appear  that  the  same were

simple and minor ones.  It is well settled that merely because the

prosecution has failed to explain injuries on the accused persons,

ipso facto the same cannot be taken to be a ground for throwing out
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the  prosecution  case,  especially  when  the  same  has  been

supported by eye witnesses,  including injured ones as well,  and

their  evidence  is  corroborated  by  medical  evidence  as  well  as

objective finding of the investigating officer.

(2) Sucha Singh & anr. Vs. State of Punjab [2003 AIR (SC) 3617]

  Injuries on accused persons have not been explained –

Held,  non-explanation  of  injuries  by  prosecution  will  not  affect

prosecution case where injuries sustained by accused are minor

and  superficial  or  where  evidence  is  so  clear  and  cogent,  so

independent  and  disinterested,  so  probable,  consistent  and

creditworthy,  that  it  outweighs  effect  of  omission  on  part  of

prosecution to explain injuries.

11. Considered the submissions advanced.  Perused the

evidence  on  record.   The  appellant  admittedly  assaulted  Faim

(P.W.5) and Jalil with a knife (Khanjir) on 26/3/2017 at Gandhinagar,

Beed.  P.W.7 Dr. Deepali had examined Faim on 26/3/2017.  She

found following 3 injuries on his person. 

Stab Injury :-

(1) Incised  wound  at  right  chest  near  right  nipple  oblique  in

nature.  Size 5 x 2 x deep in nature.  Age of injury is within 24

hours,  caused  by  sharp  weapon.   Nature  of  the  injury  is
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grievous in nature.

(2) Incised wound at left arm transverse in nature.  Size 8 x 3 x

deep in nature.  Age of injury is within 24 hours, caused by

sharp weapon.  Nature of the injury is simple in nature.

(3) Incised wound over abdomen transverse in nature.  Size 4 x

0.1 x 0.1 cm.  Age of injury is within24 hours, caused by sharp

weapon.  Nature of injury is simple in nature.

12. The injury certificate (Exh.69) indicates Faim to have

suffered one grievous and two simple injuries.  P.W.6 Dr. Santosh

conducted  post  mortem on  the  dead  body  of  Jalil.   He  noticed

following injuries on the person of deceased :

(1) C.L.W. over left side of chest, below nipple obliquely placed,

size 6 x 4 cm., depth about 6 cm bone deep, reddish, brown

colour.

(2) C.L.W. over back of the right shoulder size 6 x 3 cm., muscle

deep brown in nature.

(3) C.L.W. over left  lumber (loin) region size 3 x 3 cm.,  spine

deep reaching up to spinal cord.

(4) C.L.W. over left elbow anterially size 4 x 1 cm, muscle deep.

(5) C.L.W. over left palm size 3 x 1 cm skin deep.

The post mortem report (Exh.62) indicates Jalil died of
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haemorrhagic shock due to internal multiple injuries.

13. Admittedly, the appellant is the author of the injuries of

both  Faim and Jalil.   The question  is,  whether  in  the  facts  and

circumstances of the case, it is an offence of culpable homicide not

amounting to murder and attempt to commit culpable homicide.

14. Section 300 of the Indian Penal Code reads :

300.  Murder.—  Except  in  the  cases  hereinafter
excepted, culpable homicide is murder, if the act
by  which  the  death  is  caused  is  done  with  the
intention of causing death, or —

2ndly.— If it is done with the intention of causing
such  bodily  injury  as  the  offender  knows to  be
likely to cause the death of the person to whom the
harm is caused, or—

3rdly.— If it is done with the intention of causing
bodily injury to any person and the bodily injury
intended to be inflicted is sufficient in the ordinary
course of nature to cause death, or—

4thly.— If the person committing the act  knows
that it is so imminently dangerous that it must, in
all probability, cause death, or such bodily injury
as is likely to cause death, and commits such act
without  any  excuse  for  incurring  the  risk  of
causing death or such injury as aforesaid.

Exception  1.—  When  culpable  homicide  is  not
murder.—

Culpable homicide is not murder if the offender,
whilst  deprived  of  the  power  of  self-control  by
grave and sudden provocation, causes the death  of
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the person who gave the provocation or causes the
death of any other person by mistake or accident. 

The above exception  is  subject  to  the following
provisos:—

First.—  That  the  provocation  is  not  sought  or
voluntarily provoked by the offender as an excuse
for  killing or doing harm to any person.

Secondly.— That the provocation is not given by
anything done in  obedience  to  the  law,  or  by  a
public servant in the lawful exercise of the powers
of such public servant.

Thirdly.— That  the  provocation  is  not  given by
anything done in the lawful exercise of the right of
private defence.

Explanation.—  Whether  the  provocation  was
grave and sudden enough to prevent the offence
from amounting to murder is a question of fact.

Exception 4.— Culpable homicide is not murder if
it is committed without premeditation in a sudden
fight in the heat of passion upon a sudden quarrel
and  without  the  offender's  having  taken  undue
advantage or acted in a cruel or unusual manner.

Explanation.—  It  is  immaterial  in  such  cases
which party offers the provocation or commits the
first assault.

15. In  case  of  Dauvaram  Nirmalkar  Vs.  State  of

Chhattisgarh (2022 LiveLaw (SC) 650, the Apex Court observed :-

“10. Interpreting Exception 1 to the Section 300 in
K.M. Nanavati v. State of Maharashtra, (1962 Supp
(1) SCR 567, this Court has held that the conditions
which have  to  be  satisfied  for  the  exception  to  be
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invoked  are  (a)  the  deceased  must  have  given
provocation to the accused; (b) the provocation must
be grave; (c) the provocation must be sudden; (d) the
offender,  by  the  reason  of  the  said  provocation,
should  have  been  deprived  of  his  power  of  self-
control;  (e)  the  offender  should  have  killed  the
deceased during the continuance of the deprivation of
power of self-control; and (f) the offender must have
caused  the  death  of  the  person  who  gave  the
provocation  or  the  death  of  any  other  person  by
mistake or accident. For determining whether or not
the  provocation  had  temporarily  deprived  the
offender from the power of self-control, the test to be
applied is that of a reasonable man and not that of an
unusually  excitable  and  pugnacious  individual.
Further,  it  must  be  considered  whether  there  was
sufficient  interval  and time to allow the passion to
cool. K.M. Nanavati (supra) succinctly observes: 

“84. Is there any standard of a reasonable man
for the application of the doctrine of “grave and
sudden”  provocation?  No  abstract  standard  of
reasonableness  can  be  laid  down.  What  a
reasonable man will do in certain circumstances
depends upon the customs, manners, way of life,
traditional  values  etc.;  in  short,  the  cultural,
social and emotional background of the society
to which an accused belongs. In our vast country
there are social groups ranging from the lowest
to the highest  state of civilization.  It  is  neither
possible nor desirable to lay down any standard
with  precision:  it  is  for  the  court  to  decide  in
each  case,  having  regard  to  the  relevant
circumstances. It is not necessary in this case to
ascertain whether a reasonable man placed in the
position of the accused would have lost his self-
control  momentarily  or  even temporarily  when
his wife confessed to him of her illicit intimacy
with another, for we are satisfied on the evidence
that  the  accused  regained  his  self-control  and
killed Ahuja deliberately.

85.  The  Indian  law,  relevant  to  the  present
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enquiry,  may  be  stated  thus:  (1)  The  test  of
“grave  and  sudden”  provocation  is  whether  a
reasonable man, belonging to the same class of
society as the accused, placed in the situation in
which  the  accused  was  placed  would  be  so
provoked as to lose his self-control. (2) In India,
words  and  gestures  may  also,  under  certain
circumstances,  cause  grave  and  sudden
provocation to an accused so as to bring his act
within the First Exception to Section 300 of the
Indian Penal Code. (3) The mental background
created by the previous act of the victim may be
taken into consideration in ascertaining whether
the  subsequent  act  caused  grave  and  sudden
provocation for committing the offence. (4) The
fatal  blow  should  be  clearly  traced  to  the
influence  of  passion  arising  from  that
provocation and not after the passion had cooled
down by lapse of time, or otherwise giving room
and scope for premeditation and calculation.”

11. K.M. Nanavati (supra), has held that the mental
background  created  by  the  previous  act(s)  of  the
deceased  may  be  taken  into  consideration  in
ascertaining  whether  the  subsequent  act  caused
sudden  and  grave  provocation  for  committing  the
offence.  There  can  be  sustained  and  continuous
provocations  over  a  period  of  time,  albeit  in  such
cases Exception 1 to Section 300 of the IPC applies
when  preceding  the  offence,  there  was  a  last  act,
word or gesture in the series of incidents comprising
of  that  conduct,  amounting  to  sudden  provocation
sufficient  for  reactive  loss  of  self-control.  K.M.
Nanavati  (supra)  quotes  the  definition  of
‘provocation’ given by Goddard, C.J.; in R. v. Duffy,
(1949) 1 All E.R. 932, as :

“...some act or series of acts, done by the dead
man to the accused which would cause in any
reasonable  person,  and  actually  causes  in  the
accused,  a  sudden  and  temporary  loss  of  self-
control,  rendering  the  accused  so  subject  to
passion as to make him or her for the moment
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not  master  of  his  own  mind…  Indeed,
circumstances which induce a desire for revenge
are  inconsistent  with  provocation,  since  the
conscious  formulation  of  a  desire  for  revenge
means that the person had the time to think, to
reflect,  and  that  would  negative  a  sudden
temporary  loss  of  self-control  which  is  of  the
essence of provocation...”. 

12. The question of loss of self-control by grave and
sudden  provocation  is  a  question  of  fact.  Act  of
provocation and loss of self-control, must be actual and
reasonable. The law attaches great importance to two
things  when  defence  of  provocation  is  taken  under
Exception 1 to Section 300 of the IPC. First, whether
there was an intervening period for the passion to cool
and for the accused to regain dominance and control
over  his  mind.  Secondly,  the  mode  of  resentment
should  bear  some  relationship  to  the  sort  of
provocation that has been given. The retaliation should
be proportionate to the provocation. (R V.Duffy). The
first part lays emphasis on whether the accused acting
as a reasonable man had time to reflect and cool down.
The offender is presumed to possess the general power
of  self-control  of  an  ordinary  or  reasonable  man,
belonging to the same class of society as the accused,
placed in the same situation in which the accused is
placed, to temporarily lose the power of self-control.
The second part emphasises that the offender’s reaction
to  the  provocation  is  to  be  judged  on  the  basis  of
whether the provocation was sufficient to bring about a
loss of self-control in the fact situation. Here again, the
court  would  have  to  apply  the  test  of  a  reasonable
person  in  the  circumstances.  While  examining  these
questions,  we should  not  be  short-sighted,  and must
take into account the whole of the events, including the
events on the day of the fatality, as these are relevant
for deciding whether the accused was acting under the
cumulative  and  continuing  stress  of  provocation.
Gravity  of  provocation  turns  upon  the  whole  of  the
victim’s  abusive  behaviour  towards  the  accused.
Gravity  does  not  hinge  upon a  single  or  last  act  of
provocation deemed sufficient by itself to trigger the
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punitive action. Last provocation has to be considered
in  light  of  the  previous  provocative  acts  or  words,
serious enough to cause the accused to lose his self-
control. The cumulative or sustained provocation test
would be satisfied when the accused’s retaliation was
immediately preceded and precipitated by some sort of
provocative  conduct,  which  would  satisfy  the
requirement of sudden or immediate provocation.

13. Thus,  the  gravity  of  the  provocation  can  be
assessed by taking into account the history of the abuse
and need not be confined to the gravity of  the final
provocative act in the form of acts, words or gestures.
The  final  wrongdoing,  triggering  off  the  accused’s
reaction, should be identified to show that there was
temporary  loss  of  self-control  and  the  accused  had
acted  without  planning  and  premeditation.  This  has
been aptly summarised by Ashworth (1975 Criminal
LR 558-559) in the following words:

“The  significance  of  the  deceased’s  final  act
should be considered by reference to the previous
relations between the parties, taking into account
any  previous  incidents  which  add  colour  to  the
final  act.  This  is  not  to  argue  that  the  basic
distinction between sudden provoked killings and
revenge killings should be blurred, for the lapse of
time  between  the  deceased’s  final  act  and  the
accused’s retaliation should continue to tell against
him.  The  point  is  that  the  significance  of  the
deceased’s final act and its effect upon the accused
– and indeed the relation of the retaliation to that
act  –  can  be  neither  understood  nor  evaluated
without reference to previous dealings between the
parties.”  Exception  1  to  Section  300  recognises
that  when  a  reasonable  person  is  tormented
continuously, he may, at one point of time, erupt
and  reach  a  break  point  whereby  losing  self-
control, going astray and committing the offence.
However, sustained provocation principle does not
do away with the requirement of immediate or the
final  provocative  act,  words  or  gesture,  which
should be verifiable. Further,  this defence would
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not be available if there is evidence of reflection
or planning as they mirror exercise of calculation
and premeditation.

14. Following  the  view  expressed  in  K.M.
Nanavati (supra), this Court in Budhi Singh v. State
of Himachal Pradesh (2012) 13 SCC 663, observed
that  in  the  test  for  application  of  Exception  1  to
Section 300 of the IPC, the primary obligation of the
court is to examine the circumstances from the point
of view of a person of reasonable prudence, if there
was  such  grave  and  sudden  provocation,  as  to
reasonably  conclude  that  a  person  placed  in  such
circumstances can temporarily lose self-control  and
commit the offence in the proximity to the time of
provocation. A significant observation in Budhi Singh
(supra) is that the provocation may be an act or series
of acts done by the deceased to the accused resulting
in  inflicting  of  the  injury.  The  idea  behind  this
exception is to exclude the acts of violence which are
premeditated,  and  not  to  deny  consideration  of
circumstances  such  as  prior  animosity  between  the
deceased  and  the  accused,  arising  as  a  result  of
incidents  in  the  past  and  subsequently  resulting  in
sudden  and  grave  provocation.  In  support  of  the
aforesaid proposition  and to  convert  the conviction
from Section 302 to Section 304 Part I of the IPC in
Budhi  Singh  (supra),  the  Court  also  relied  upon
Rampal Singh v. State of Uttar Pradesh (2012) 8 SCC
289.

15. For  clarity,  it  must  be  stated  that  the
prosecution must prove the guilt of the accused, that
is, it must establish all ingredients of the offence with
which the accused is charged, but this burden should
not  be  mixed  with  the  burden  on  the  accused  of
proving  that  the  case  falls  within  an  exception.
However, to discharge this burden the accused may
rely  upon  the  case  of  the  prosecution  and  the
evidence adduced by the prosecution in the court. It is
in  this  context  we  would  refer  to  the  case  of  the
prosecution, which is that the deceased was addicted
to alcohol and used to constantly torment, abuse and
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threaten the appellant. On the night of the occurrence,
the deceased had consumed alcohol and had told the
appellant to leave the house and if not, he would kill
the appellant. There was sudden loss of self-control
on account of a ‘slow burn’ reaction followed by the
final  and  immediate  provocation.  There  was
temporary  loss  of  self-control  as  the  appellant  had
tried to kill himself by holding live electrical wires.
Therefore, we hold that the acts of provocation on the
basis of which the appellant caused the death of his
brother, Dashrath Nirmalkar,  were both sudden and
grave and that there was loss of self-control.”

16. In case of Vijayee Singh and others Vs. State of U.P.

(AIR 1990 SC 1459), the Apex Court, a Bench of Honourable three

Judges of the Supreme Court observed :

“The  general  burden  of  establishing  the  guilt  of
accused  is  always  on  the  prosecution  and  it  never
shifts.  Even in respect of the cases covered by S. 105
the  prosecution  is  not  absolved  of  its  duty  of
discharging the burden.  The accused may raise a plea
of exception either by pleading the same specifically
or by relying on the probabilities and circumstances
obtaining in the case.  He may adduce the evidence in
support of his plea directly or rely on the prosecution
case  itself  or,  he  can  indirectly  introduce  such
circumstances by way of cross-examination and also
rely on the probabilities and the other circumstances.
Then  the  initial  presumption  against  the  accused
regarding the non-existence of the circumstances in
favour  of  his  plea  gets  displaced  and  on  an
examination  of  the  material  if  a  reasonable  doubt
arises the benefit of it should go to the accused.  The
accused can also discharge the burden under S. 105
by  preponderance  of  probabilities  in  favour  of  his
plea.   In  case  of  general  exceptions,  special
exceptions, provisions contained in the Penal Code or
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in any law defining the offence, the Court, after due
consideration of the evidence in the light of the above
principles,  if  satisfied,  would  state,  in  the  first
instance, as to which exception the accused is entitled
to,  then  see  whether  he  would  be  entitled  for  a
complete acquittal for the offence charged or would
be  liable  for  a  lesser  offence  and  convict  him
accordingly.

The phrase “burden of proof” is not defined in the
Act.  In respect of criminal cases, it is an accepted
principle of criminal jurisprudence that the burden is
always  on  the  prosecution  and  never  shifts.   This
flows from the cardinal principle that the accused is
presumed to be innocent unless proved guilty by the
prosecution and the accused is entitled to the benefit
of every reasonable doubt.

The maxim that the prosecution must prove its case
beyond  reasonable  doubt  is  a  rule  of  caution  laid
down by the Courts of Law in respect of assessing the
evidence in criminal cases.  S. 105 places ‘burden of
proof’ on  the  accused  in  the  first  part  and  in  the
second part we find a presumption which the Court
can draw regarding the absence of the circumstances
which presumption is always rebuttable.  Therefore,
taking the Section as a whole in the ‘burden of proof’
and the presumption have to be considered together.
It is axiomatic when the evidence is sufficient as to
prove  the  existence  of  a  fact  conclusively  then  no
difficulty arises.  But where the accused introduces
material  to  displace  the  presumption  which  may
affect  the  prosecution  case  or  create  a  reasonable
doubt about the existence of one or other ingredients
of the offence and then it  would amount to a case
where  prosecution  failed  to  prove  its  own  case
beyond  reasonable  doubt.   The  initial  obligatory
presumption that the Court shall presume the absence
of  such  circumstances  gets  lifted  when  a  plea  of
exception  is  raised.   More  so  when  there  are
circumstances  on  the  record  (gathered  from  the
prosecution evidence,  chief and cross-examinations,
probabilities and circumstances, if any, introduced by
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the  accused,  either  by  adducing  evidence  or
otherwise)  creating  a  reasonable  doubt  about  the
existence of the ingredients of the offence.  In case of
such a  reasonable doubt,  the Court  has to give the
benefit of the same to the accused.  The accused may
also  show  on  the  basis  of  the  material  a
preponderance of probability in favour of his plea.  If
there are absolutely no circumstances at all in favour
of the existence of such an exception than the rest of
the  enquiry  does  not  arise  in  spite  of  a  mere  plea
being raised.  But if the accused succeeds in creating
a  reasonable  doubt  or  shows  preponderance  of
probability in favour of his plea, the obligation on his
part under S. 105 gets discharged and he would be
entitled to an acquittal.”
 

17. Let us now advert to the factual matrix to appreciate

the same in the light of the aforesaid legal position.

The F.I.R. (Exh.44) records :-

"  आज दद. 26/3/2017   ररजज 03.00   तत 0.15    चयय ससमयरयस मज
         गयगधज नगर यतथथन कयमय दनदमत जयत असतयगनय मलय मयझय भयऊ

        जलजल उरर जलथ व रईम हत गयतयडत हहटतलचयय बयजथलय
        नयईकवयडतचयय द सकयनय समरर गयगधज नगर यतथत ददसलत तसतच जलथ

          ययचय मतहहणय शतख आमजद शतख अहतमद उरर बयबथ व जलथचज पतनज
  ददलशयद बतगम भ.         सययद जलजल व शतख आमजद शतख अहतमद

           उरर बयबथ व जलजल उरर जलथ ययचज सयसथ शतख शरफयय शतख अहतमद
   उरर बयबथ असत हरतत.        तयय वतळज जलजल उरर जलथ हय तययचयय

        बययकरलय महणत हरतय कफ तसझत अनतक लरकयगसरबत अननदतक सगबगध
आहतत  .         तसलय मज भरपथर लरकयगसरबत बदघतलत आहत  .    तसझययवरचय  

         दवशवयस उठलय आहत असत महणतयच जलजल उरर जलथ ययचज पतनज
          ददलशयद बतगम व जलथ ययचज सयसथ शतख शरफयय ययगनज जलजल ययस
       दशवजगयळ करन जजवत मयरणययचयय धमकयय ददलयय व तसलय जजवत

         मयरन टयकथ अशज धमकफ दतत हरतयय ततवढयत जलजल ययचय हयत
         तययचज सयसथ शरफयय बतगम व पतनज ददलशयद बतगम ययगनज धरलत
         असतय ततवढयत जलजल उरर जलथ ययचय मतहहणय शतख अमजद शतख

       बयबथ उरर अहतमद ययनत तययचत कयमरपटजलय अडकदवलतलय ससरय
(खगजजर)         कयढथन मयझय भयऊ जलजल उरर जलथ ययचत छयतजत मयरलय

         असतय तर खयलज नयलजत पडलय तययवतळज मयझय भयऊ रईम हय



Criminal Appeal No.280/2020
::  18  ::

        सरडदवणययसयठज गतलय असतय तययचत छयतजत पण आमजद ययनत ससरय
(खगजजर)          मयरलय असतय ततवढयत मज पण पळत ततथत गतलर असतय

    मज व शकफल खयन शतरखयन,       शतख रयणज शतख खयजय आदण शतख गसडथ
          शतख शतख रजजयक तसतच ततथजल गलजतजल लरक हत आलत व तययगनज

        भयगडणयचज सरडवय सरडयवग कत लज असतय जलजल उरर जलथ ययस
         नयलजत पडलय असलययमसळत तययस नयलजतथन मज व रयणज दहनत बयहतर
         कयढलत व तययस शतख गसडथ ययचत ररकयत बसवथन सरकयरज दवयखयनय

         बजड यतथत नतलत असतय डहकटरयगनज जलथ उरर जलजल ययस तपयसथन
           मयत झयलय असलत बयबत घरदषत कत लत व भयऊ रईम उरर पमस ययस

       सरकयरज दवयखयनययत शयररक करन घततलत असथन तययचतवर उपचयर
 चयलथ आहत.” 

18. While in the examination-in-chief, P.W.1 Akhil testified :

“. . .  At that time, my brother Jalil told to his wife
Dilshad  begum that  she  has  illicit  relationship  and
therefore,  he  did  not  trust  her.   Then  Sk.  Amjad,
Dilshad Begum and Shafiya Begum started abusing
my brother.  They also threatened to kill my brother.
Then Dilshad Begum and Shafiya Begum hold hands
of my brother Jalil.   Sk.  Amjad has took out knife
(Khanjir) from his waist and given blow on the chest
of Jalil.  Due to that, Jalil fell down in the Nali.  Then
my brother Faim went to rescue him.  At that time Sk.
Amjad has given blow of big knife at his chest, left
hand, stomach and above left side of waist.  Then, I
myself went there running. . . . .”  
 

19. P.W.4 Faim, in examination-in-chief testified : 

“...  At about 2.45 p.m. I came to Gandhi Nagar.  I
went  opposite  Nawab  Bhai  hotel  where  Jallu  was
present.  At that time Amjad Shaikh, Dilshad Begum
and Shaikh Shafiya, came there.  Shaikh Shafiya is
the mother of Amjad Shaikh.  Jallu and I myself were
giving understanding to Amjad that, his sister Dilshad
is  having  illicit  relationship.   Then  Amjad  Shaikh
came to assault us.  At that time, Dilshad and Shaikh
Shafiya were instigating Amjad to stab.  Amjad took
out Khanjir kept at his waist and given blow at left
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side chest of Jallu.  When I went to rescue, Sk. Amjad
given blow of knife on my left side arm and right side
chest and abdomen. . . . .”  

20. There is one more witness who claimed to have had

seen the incident, i.e. P.W.3 Shakil.  He, however, did not intervene.

According to him, there were two incidents.  The incident of assault

took place after the appellant went to his place and came back with

a knife.  We are, however, not inclined to rely on the testimony of

P.W.3 Shakil in view of the testimony of P.W.1 Akhil (informant) and

P.W.4 Faim, an injured witness.  

21. Close scrutiny of the aforesaid evidence indicates both

these witness appear to have implicated Dilshad Begum and her

mother, who have been acquitted and the State has not preferred

appeal  against  their  acquittal.   The  evidence  of  both  these

witnesses and the averments in the F.I.R. indicate that the appellant

was present along with his mother Dilshad Begum.  It was a public

place – a road at Gandhinagar area.  Both, the deceased and Faim

were telling Dilshad Begum that  she (Dilshad Begum) had extra

marital relationship.  The averments in the F.I.R. indicate that the

deceased even attributed her  with  such kind of  relationship  with

many persons.  The appellant is none other than real brother of

Dilshad Begum.  Being the real brother, naturally got provoked with

such allegations to have been levelled against his real sister.  There
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is on record a copy of the F.I.R. lodged by Dilshad Begum against

her deceased husband.  It has been alleged therein that he would

harass  and  ill-treat  her  physically.   He  had  similarly  treated  his

mother-in-law as well.  The F.I.R. is dated 25/3/2017, that is lodged

just  a  day  before the incident  in  question.   The said  F.I.R.  was

lodged by Dilshad Begum.  It  has been alleged therein that,  the

deceased came home drunk.  He assaulted her and her mother as

well.  The appellant must be presumed to have been in the know of

the deceased to have been physically ill-treating his sister Dilshad

Begum for long.  The arrest panchanama of the appellant has been

adverted to.   It  bears the appellant’s photographs to indicate his

head to have been bandaged.  The appellant’s injury certificate is

also on record to indicate him to have suffered following injuries :

(1) Abrasion 2 x 1 cm. age of injury within 24 hours, by hard and

blunt weapon, simple in nature.

(2) C.L.W. on left frontal area 3 x 2 x 0.5 cm., age of injury within

24 hours, by hard and blunt weapon, simple in nature.

(3) C.L.W. on right temporal region, 3 x 2 x 0.5 cm., age of injury

within 24 hours, by hard and blunt weapon, simple in nature.

22. Medical screening report of the appellant prepared at

the time of his admission to the prison has also been placed on

record.  Clause No.9 and 10 thereof records :-
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९    आररपज कयरयगगहयत दयखल
     करणययपथवर तययस तयस आहत कयय ?

    आररपजचयय दरनहज पयययस मयर
   लयगलययनत तयस आहत

१०    आररपजचयय शरजरयवर मयर
   लयगलतलय आहत कयय ?

   आररपजचयय डरकययत जसनयय
मयरलतचयय,     पयठजवर व परटयवर जसनयय

     मयरयचत वण व आररपजचयय दरनहज
     पयययस तळवययवर मयर लयगलतलय आहत

  His MLC has also been placed on record, wherein it

has  been  recorded  as  stitched  wound.   There  is  evidence  to

indicate the appellant was armed with brick.  There is also evidence

to infer an assault on appellant just before or during the incident.

23. It is true that the prosecution is under no obligation to

explain superficial injuries on the person of the accused.  Here is,

however, a case wherein the deceased would harass and ill-treat

his wife Dilshad Begum for long.  She had lodged F.I.R. against him

a  day  before  the  incident  in  question.   The  F.I.R.  records  the

deceased  to  have  had  assaulted  Dilshad  Begum  and  even  the

mother of the appellant.  The appellant must be presumed to have

this incident on his mind.  Moreover, both the deceased and Faim

were telling Dilshad Begum in the presence of appellant that she

has  extra-marital  relationship.   Admittedly,  she  has  four  children

fathered by the deceased.  The F.I.R. records that the deceased

had alleged in the presence of the appellant that Dilshad Begum

had illicit relationship with many persons.  The appellant being real
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brother  of  Dilshad  Begum,  must  have  been  provoked  by  such

allegations levelled by both, the deceased and injured Faim.  Both

the informant and Faim appear to be economical with truth.  They

did not state about the scuffle to have been preceded.  The injuries

on the  person of  the  appellant  indicate  the  deceased and even

Faim might have beat him up.  In our view, the incident is fall-out of

a grave and sudden provocation given by the deceased and P.W.4

Faim to  the  appellant  and,  therefore,  the  case  would  fall  within

Exception (1) to Section 300 of the Indian Penal Code.  We are,

therefore,  inclined  to  allow  the  appeal  partly,  converting  the

appellant’s  conviction  and  sentence  from  the  offences  under

Sections 302 and 307 of the Indian Penal Code to Section 304 Part

I and 308 of the Indian Penal Code.  In the result, the appeal partly

succeeds.  Hence the order : 

O R D E R

(i) The Criminal Appeal is partly allowed.

(ii) The judgment  and order  of  conviction  and sentence dated

22/1/2020,  passed  by  learned  Additional  Sessions  Judge,

Beed in Sessions Case No.97/2017, convicting the appellant

for the offence punishable under Sections 302 and 307 of the

Indian  Penal  Code  is  altered  to  Section  304  Part-I  and

Section 308 of the Indian Penal Code.

(iii) For offence punishable under Section 304 Part-I of the Indian
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Penal  Code,  the  appellant  is  sentenced  to  suffer  rigorous

imprisonment  for  9  years  and  to  pay  fine  of  Rs.1000/-

(Rupees one thousand),  in  default  to  undergo R.I.  for  one

year.

(iv) For offence punishable under Section 308 of the Indian Penal

Code,  the  appellant  is  sentenced  to  suffer   rigorous

imprisonment for 5 years and to pay fine of Rs.500/- (Rupees

five hundred), in default to undergo R.I. for six months.

(v) Both the substantive sentences shall run concurrently.

(vi) The Criminal Appeal stands disposed of. 

(NEERAJ P. DHOTE, J.)   (R.G. AVACHAT, J.)

        

fmp/-


