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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO.2224 OF 2023

Manoj s/o. Prabhakarrao Samag,
Age : 43 years, Occ : Senior Clerk
in the Court of CJJD, Ghansawangi,
Dist.Jalna.
...PETITIONER

-VERSUS-

1. The State of Maharashtra.
Through the Principal Secretary,
Finance Department, Mantralaya,
Mumbai-32.

2. The Maharashtra Public Service
Commission, Seven and Eighth Floor,
Kuprej Telephone Nigam Building,
Maharshi Karve Road, Mumbai-21.

3. The Director of Accounts and Treasuries,
5" Floor, New Administrative Building,
Opposite Mantralaya, Mumbai-32.
...RESPONDENTS

Shri Balbhim R. Kedar, Advocate for the Petitioner.
Shri P.K. Lakhotiya, AGP for Respondents 1 and 3/State.
Shri Mukul Kulkarni, Advocate for Respondent 2/MPSC.

CORAM : RAVINDRA V. GHUGE
&
Y. G. KHOBRAGADE, JJ.

DATE :- 31* January, 2024



*)* 911wp2224023

ORAL JUDGMENT (Per Ravindra V. Ghuge, J.):-

1. Rule. Rule made returnable forthwith and heard
finally by the consent of the parties.

2. The Petitioner has put forth prayer clause B as
under:-

“B) By issuing writ of certiorari or any other
appropriate writ, the impugned judgment and
order dated 17/11/2022, passed by the Ld.
Division Bench of Maharashtra Administrative
Tribunal in O.A.NO.215/2020 and M.A. No.
49/2021 thereby dismissing the Original
Application and Misc. Application may kindly
be quashed and set aside and by allowing the
writ petition, the respondents may kindly be
directed to add 2 more marks in the 5" paper
for question No.4 (b) of the petitioner and by
granting grace marks to him for which he is
entitled for, his name to be included in the list
of successtul candidates of M.FA.S.
Departmental Examination part-1I, by giving
him consequential service benetits including
the seniority in the cadre, by treating his date of
passing as on 19.10.2019.”

3. The Petitioner is aggrieved by the judgment and
order delivered by the learned Maharashtra Administrative
Tribunal, dated 17.11.2022 by which, Original Application
No0.215/2020 was dismissed.

4. The case of the Petitioner can be compartmentalized

into three parts:-
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(A) Challenge to “No Revaluation” rule.
(B) Students be permitted to attempt more questions
than the restricted limit and the best answers be taken into
account.

(C) The examiner has wrongly denied one mark to the

Petitioner when the Petitioner believes that he had answered

correctly.
(A) Challenge to ‘No Revaluation’ Rule
5. The Petitioner had appeared for the 2018

examination by which, he was aspiring to be selected as an
Assistant Accounts Officer in the Finance Ministry of the State of
Maharashtra. This was a departmental examination. The clerks
working in the District Courts, who had completed five years of
service on the cut off date July, 2013, were eligible to appear for
such examination, which was conducted in two parts. The first
part of the examination was conducted in 2015 and the second
part was conducted in 2018. Though the Petitioner has four
attempts, the age limit of 40 years would prevent the Petitioner
from taking any further attempt even if he had attempted lesser

times.
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6. The first part of the examination has been
successfully cleared by the Petitioner. In the second part, for the
subject “Paper on Precis and Draft (without books)”, which was
paper No.V, he has fallen short by one mark to score 40 marks
and he would have been eligible for grace marks of five for
which he would have obtained qualifying 45 marks. Precis
writing is a summary that condenses a passage into a few words
as possible. The word “Precis” comes from the French word
“Preisi”, which means “cut short”.
7. As regards the first, the Maharashtra Public Service
Commission (MPSC) has published the Maharashtra Public
Service Commission Rules of Procedure, 2014, which came into
force on 16.05.2014. Under Rule 11(2), it has been provided as
under:-
“11(2) For conventional examination, the candidates
shall have the right to apply to the Commission
for verification of their answer books. The
action of verification shall be limited to:-
(a) ascertaining that every answer is assessed;
(b) totalling of all the marks.
Thus there shall be no revaluation of
answer books whatsoever:
Provided further that the
applicant/candidate shall be required to submit
his application within a stipulated period of

time and with the prescribed fees as laid down
either in the Notification or in the Scheme of
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the examination as the case may be.”

Rule 12 provides as under:-
“12.  Method of Moderation:-
To ensure fair and equitable assessment
of the Answer Books, the Commission may
resort to moderation of the evaluated answer
books in respect of all the conventional
examinations. The modalities in which
moderation is to be done have been spelt out by
the Commission in its Standing Orders. The
Commission may suitably modity any one the
above orders based on the experience gained by
them.”
8. It is, thus, clear that the candidates have a right to
apply to the MPSC for verification of their answer books and
such verification is limited to ascertaining whether, every answer
1s assessed and the totaling of marks is correct. It is specifically
provided that there would be no revaluation of answer books
whatsoever.
9. Having read Rule 11(2), more specifically the clause
providing revaluation of answer books, we find that the said
Rule cannot be faulted in view of Rule 12, which provides for
method of moderation. In order to ensure a fair and equitable

assessment of the answer books, the MPSC may resort to

moderation of the evaluated answer books in respect of all the
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conventional examinations. The modalities in which moderation
is to be done have been spelt out by the MPSC in it’s Standing
Orders.

10. The relevant Standing Order reads as under:-

“q, e ;. fafdy ol oer=ar URUIR®G  TaouTd]
STRYFETT FH- RO GEad Gl Ty &I

37) (i) STRYRETRT WIgTehlehg TUNT STeATHR §0% aT

TS ST U HSTeledT STRYETHT a8 d 30% o 80%

Tl 99 STRYRdd 9 IR SRy fm 4%

JTRYETPT RANDOM UE&H = Plgd el A &,
(i) ®eh ol <Ry (P8 FTR) I AESIUHR]
(JeF ) (T&F) WIEHe STRYFETDT WRIahiagT  durNd

AR § 0% IT TITUET TR 0T FBTeiedT STRYEIhia aad

80% T YoY% AL T ITRYIHI I IART STRYETDH
M 4% STRYRIDT RANDOM Uesd M digd e e
I,

) ST TIvarean ITRYRETDId! T 0 fdar e o i

31T, 3121 fawieT e STRYRADT +RF FROATT A1,

2. T : Uegd JMeediel aRgegaR fafdy Tt
wWieedT R B Ul SedeR. WRIgd! el 0T g

[a VT aN

(FRITTRIHT fSelel o1 a1 94% U ST TRd TSedrd T
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doel-iged (Y= HamD) Aredrngd JTHedih-T/qurEul &Ho-
ETdT g o 0T i eI,
3. Tl RG] STRYRETDIT R del SUIR AT

11. It i1s common policy that where moderation
methodology is utilized for equitable assessment of answer
books, revaluation is normally not permitted. In such a backdrop,
restriction on revaluation would not appear to be arbitrary
considering that the method of moderation is being utilized for
ensuring a fair and equitable assessment of answer books. On
this count, therefore, since there is no specific challenge and
there is no prayer put forth and in view of the fact that
moderation methodology is applied, we do not find the Rule to
be arbitrary.

12. The learned Advocate for the MPSC places reliance
upon the judgment delivered by the Honourable Supreme Court
(three Judges Bench) in Pramod Kumar Srivastava vs. Chairman,
Bihar Bihar Public Service Commission, Patna and others, 2004
SCW 4541, wherein, it has been concluded in paragraphs 7 and 8
as under:-

“7. We have heard the appellant (writ-petitioner) in



*Q* 911wp2224023
person and learned counsel for the respondents
at considerable length. The main question
which arises for consideration is whether the
learned Single Judge was justitied in directing
re-evaluation of the answer-book of the
appellant in General Science paper. Under the
relevant rules of the Commission, there is no
provision wherein a candidate may be entitled
to ask for re-evaluation of his answer-book.
There is a provision for scrutiny only wherein
the answer- books are seen for the purpose of
checking whether all the answers given by a
candidate have been examined and whether
there has been any mistake in the totaling of
marks of each question and noting them
correctly on the first cover page of the answer-
book. There is no dispute that after scrutiny no
mistake was found in the marks awarded to the
appellant in the General Science paper. In the
absence of any provision for re-evaluation of
answer- books In the relevant rules, no
candidate in an examination has got any right
whatsoever to claim or ask for re-evaluation of
his marks. This question was examined in
considerable detail in Maharashtra State Board
of Secondary and Higher Secondary Education
and another v. Paritosh Bhupesh Kurmarsheth
and others, AIR 1984 SC 1543. In this case, the
relevant rules provided for verification
(scrutiny of marks) on an application made to
that effect by a candidate. Some of the students
filed writ petitions praying that they may be
allowed to inspect the answer-books and the
Board be directed to conduct re-evaluation of
such of the answer-books as the petitioners
may demand after inspection. The High Court
held that the rule providing for verification of
marks gave an implied power to the examinees
to demand a disclosure and inspection and also
to seek re-evaluation of the answer-books. The
Jjudgment of the High Court was set aside and it
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was held that in absence of a specific provision
conferring a right upon an examinee to have his
answer-books re-evaluated, no such direction
can be issued. There is no dispute that under
the relevant rule of the Commission there is no
provision entitling a candidate to have his
answer-books re-evaluated. In such a situation,
the prayer made by the appellant in the writ
petition was wholly untenable and the learned
Single Judge had clearly erred in having the
answer-book of the appellant re-evaluated.

8. Adopting such a course as was done by the
learned Single Judge will give rise to practical
problems. Many candidates may like to take a
chance and pray for re-evaluation of their
answer-books. Naturally, the Court will pass
orders on different dates as and when writ
petitions are filed. The Commission will have
to then send the copies of individual candidates
to examiners for re-evaluation which is bound
to take time. The examination conducted by the
Commission being a competitive examination,
the declaration of final result will thus be
unduly delayed and the vacancies will remain
unfilled for a long time. What will happen if a
candidate secures lesser marks in re-
evaluation? He may come forward with a plea
that the marks as originally awarded to him
may be taken into consideration. The absence
of clear rules on the subject may throw many
problems and in the larger interest, they must
be avoided.”

13. On the aspect of revaluation, the view taken by the

Honourable Supreme Court in Pramod Kumar (supra) is crystal
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clear. It was dealing with the Bihar Public Service Commission.
In paragraphs 7 and 8, the Honourable Supreme Court has
recorded that the revaluation of an answer-sheet is an
independent exercise and if the students appearing for the
examination, make such applications, the Commission will have
to spend lot of time on revaluation and as a consequence, the
results of such examination would be unduly postponed.
Reference has been made to the decision of the Hon’ble Supreme
Court in Mabharashtra State Board of Secondary and Higher
Secondary Education and another v. Paritosh Bhupesh
Kurmarsheth and others, AIR 1984 SC 1543. We, therefore,

conclude that the challenge to the aforesaid Rule 11(2)(b) fails.

B.  Students be permitted to attempt more questions than

the restricted limit and the best answers be taken

into account.
14. The learned Advocate for the Petitioner has
strenuously canvassed that answering more questions than what
1s permissible, cannot be an anathema. If a student is supposed to
answer only five questions and he answers six, there should be

no controversy on this issue as it is the choice of the
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student/examinee to attempt as many number of questions that he
may desire with the hope that the best answers would be taken
into account while computing the marks.

15. The learned advocate for the Commission contends
that where it is specifically permissible to attempt many number
of questions and the best of the answers are to be taken into
account, the candidates in such cases could do so depending
upon the Rules that may be prescribed in this behalf. By relying
on Pramod Kumar (supra), he submits that nobody can travel
beyond the Rules and if it is not permissible to answer more than
the prescribed number of questions or go against the procedure
prescribed for the examination, it would not be appropriate for
this Court to take a different view.

16. According to the Petitioner, the instructions cited by
the MPSC before this Court, as well as before the Tribunal, were
not specifically published for the said examination. We find that
the MPSC has been uniformly following a particular pattern
while issuing the instructions to the examinees. A notification
bearing No.P-1(2)/(April, 2013)/1 dated 19.03.2018 is placed
before us at page 47 indicating that these are the instructions with

regard to the examinations held in 2018 in which, the Petitioner
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was one of the examinees. Clauses 4, 5, 6, 9 and 12 of the

instructions read as under:-

"g)  SIT YU IR G TERIM fogaardt
3. AN Jobl IJHSIRIAT TR AU chetel! 2RI iR
31fSpd g (Faa:dl ) (IATRRAT e deRafared 3oy / fdhar
Be) IR, NG GRS JMeied] DIUdTal Hedfdasict
fequaT Sreelel I, AFGRIDT fdhdT ISR, AdTSel thiF, e
PATgelcy a1 DI, TG R URIET B ATV
SHEARMT b ATs 3TTe. Tex Ja-d SHe e NEDeATH
dl S ORI SRICIT HHSIUAT ISl I SRINHThT aRrd
TIIRATha BRATS dell TR, SHEIRMT RANTGS DIUa!

'Yy TRERaT FREMe) EI HedTHET SHGARMT
gyl SR e fhar RISHEY fARRvart gar afe. W’y

STRY TN ST AT IR lf20r GO del 3RIet, 19 9N T
IIRYREThd geudd IR falfell urfgora. wlierear usafet
SIS YA PIGeT SATciet.”

“¢) SHEARM U SUNY FISAdMT (31, §, &, S faar 9,

R, 3, 8] AR HISATId. UHTET U | ThT YBIER IR AT

PE IS Argd ITdT P! 3T YSTAR UV AlSdedrd df Suuy

GOl PRUTT gl T 3FQTT Tl SR L 0T AU
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N\ o\

“Q)  fawrity e URURS FaoUTrAT ITRYREThaHINT
ol TSt FRUATT T, BRHeTId el S ATE.”
“qQ) MMM foqrfig wiem TevH  doledl G

SHEARM T BIGSYGd Uleid IRId. Gaard Ule = ],
SHEAR URTeT HeEETe} HTelqd Sul, 0T Ioll oI, Jaiel URIeT
TfARIfEIT HRul, IHSIRT I DHY0), STt AT VAT SN, e
SO JfAIHR HIRT AN el

17. It is, thus, apparent that the instructions mandate a
particular pattern to be followed even while answering questions
in continuity under clause 6. Revaluation has been specifically
refused in clause 9. In clause 6, it is made clear that the MPSC
would have the right to ignore certain answers if systematic
pattern/sequence, as was instructed, is not followed. In clause 12,
it is mentioned that all instructions have to be scrupulously
followed by the examinees.

18. The contention of the Petitioner is that when the
instruction on the question paper was “Answer Any Five”, it was
clear that no examinee was restricted from answering more than

five. Despite his strenuous submissions, we find that he is unable
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to persuade us. In matters of interpretation of any provision or
any clause, a normal meaning has to be attributed to the sentence
if language is plain and simple and not ambiguous. When the
instruction to examinee is “Answer Any Five”, in our view, he is
expected to answer only five out of the available options. The
instruction did not indicate that the examinee should answer any
number of questions and the best five answers would be
considered while evaluating his answer-sheet.

19. There are certain examinations wherein, the
Authorities prescribe vide the rules, of taking the best answers or
scores, like ‘best five’ or ‘best seven’ while evaluating an
examinee. When the instructions mandate the examinee to
answer any five, in our view, it goes without saying that he is not
supposed to answer more than five. This interpretation is fortified
by clause 6 of the instructions. Clause 9 of the instructions for
the examinees for the departmental examination, at page 91-D of

the petition paper book, reads as under:-

“9) AUl U - UAd THUADT aKid

o [aNEAN

Y SR Uy Arefdel ufevid SR fafed dxeven
A1fSe Uy Aiefdel TR fafed Team wid eFey Aisdetedr Hedt
I Ul Sciiel. IReledT o€l IR IR geltad el
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NN

o \ AN N\ AN
vildlel. SHQYIXIA (al Ty IR aFal felfdear qurEaRT

THolel U IR Vg HOTUITEEd ISHSIRM T TR IR V8

3T 9RT S FRET.”

20. It is apparent that if an examinee answers more than
the prescribed number of questions, the first of those answers
would be taken into account and any answer beyond the
prescribed number, would not be even evaluated. Since such
examination rules are held to be having a binding force on the
examinees in Pramod Kumar (supra), we do not find that the
learned Tribunal has erred in passing the impugned order in
refusing to scrutinize the excess answers. We answer issue no.2

accordingly.

(C) The examiner has wrongly denied one mark to the

Petitioner when the Petitioner believes that he had answered

correctly
21. On the third issue, the learned Advocate for the
Petitioner has drawn our attention to the copy of the answer-sheet
that he has received from the MPSC, placed at page No.57 in the

petition paper book. His grievance is with regard to an answer
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offered to a word at serial No.4 under the caption of answering
‘opposite meaning of the words’. To write an opposite word to
the word “compulsory”, the Petitioner has answered as “optional/
mandatory”. According to the Petitioner, the examiner was not
satisfied with the word “optional” since he preferred the word
“voluntary”, which is on the basis of the expert opinion.

22. The contention of the Petitioner twofold. Firstly, that
the examiner should have ignored the word “mandatory” and
should have accepted the word “optional”. Secondly, that the
Petitioner has attempted one more answer at serial No.6 when he
wrote the word ‘“horizontal” as the opposite to the word
“vertical”. If not serial No.4, the examiner should have accepted
the answer at serial No.6.

23. On the first count, we hold that since optional and
mandatory are self contradictory words offered together by the
Petitioner as an answer, we would not find any fault with the
examiner. Moreover, we would not step into the shoes of the
examiner to decide which is the correct answer notwithstanding
the reliance placed by the Petitioner on the “Shasan Vyavahar
Kosh” (Government Administrative Dictionary), which mentions

the word “optional” as having an opposite meaning to the word
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“compulsory”.

24, The second contention also cannot be accepted since
the Petitioner was under a mandate of answering any five and not
to attempt unlimited questions. Having interpreted the meaning
of “Answer Any Five” and taking into account the specific
instructions in clause 9 reproduced above, which does not oblige
the examiner to evaluate the extra answers given by the
examinee, answer at serial No.6 will have to be ignored.

25. In view of the above, we do not find that the learned
Tribunal has committed any error in delivering the impugned
order. Merely because a second view is possible, this Court
would not be justified in exercising it’s supervisory jurisdiction
in interfering in the impugned order considering the law laid
down by the Honourable Supreme Court in Syed Yakoob Vs.
K.S.Radhakrishnan and others [AIR 1964 SC 477] and Surya

Dev Rai Vs. Ram Chander Rai [2003(6) SCC 682].

26. This Writ Petition is, therefore, dismissed. Rule is
discharged.
27. No order as to costs.

(Y. G. KHOBRAGADE, J.) (RAVINDRA V. GHUGE, J.)



