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IN THE HIGH COURT OF MADHYA PRADESH

AT GWALIOR
BEFORE
HON'BLE SHRI JUSTICE MILIND RAMESH PHADKE

ON THE 5™ OF JANUARY, 2024
WRIT PETITION No. 879 of 2015

BETWEEN:-

1. BABULAL S/O SHRI MULLA, AGED-75 YEARS, R/O
PATHAR MOHALLA GUNA (MADHYA PRADESH)

2. BAHGWANLAL S/O SHRI BABULAL KUSHWAH,
AGED-45 YEARS, R/O PATHAR MOHALLA, NEAR
HANUMAN MANDIR GUNA (MADHYA PRADESH)

3. ROOP SINGH S/O SHRI BABULAL KUSHWAH,
AGED-42 YEARS, R/O PATHAR MOHALLA, TAHSIL
AND DISTRICT GUNA (MADHYA PRADESH)

4. GOPAL S/O SHRI BABULAL KUSHWAH, AGED-39
YEARS, R/OPATHAR MOHALLA, TAHSIL AND
DISTRICT GUNA (MADHYA PRADESH)

S. LAXMAN S/O SHRI BABULAL KUSHWAH, AGED-30
YEARS,PATHAR MOHALLA, TAHSIL AND
DISTRICT GUNA (MADHYA PRADESH)

..... PETITIONERS
(BY SHRI YOGESH SINGHAL- ADVOCATE )
AND
MATHURALAL S/O SHRI MULLA, AGED-65 YEARS, R/O
PATHAR MOHALLA GUNA (MADHYA PRADESH)
..... RESPONDENT

(BY SHRI RISHIKESH BOHRE- ADVOCATE )

This petition coming on for admission this day, the court passed the

following:
ORDER
The present petition under Article 227 of the Constitution of India has
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2
been preferred by the petitioners being aggrieved by the order dated 17.07.2014

passed by learned Trial Court, whereby an application preferred by
respondent/plaintiff under Order 39 Rule 2 (a) of the CPC has been allowed
and the petitioners/defendants were held to be guilty of breach of injunction and
willful disobedience of the order dated 05.09.2012 passed by the Trial Court
and, therefore, the petitioners were directed to be kept in Civil prison for the
period of one month.

Petitioners had assailed the aforesaid order in appeal, but the appellate
Court vide order dated 09.01.2015 had dismissed the said appeal and had
affirmed the order passed by the learned Trial Court.

Aggrieved by the aforesaid, the present petition under Article 227 of the
Constitution of India has been preferred.

Learned counsel for the petitioner has vehemently argued that the order
passed by the learned Trial Court invoking the provisions under Order 39 Rule
2 (a) of CPC dated 17.07.2014 is per se illegal as it was dehors the pleadings of
the respondent/plaintiff and, therefore, was not sustainable in the eyes of law.

It was further contended that from the bare allegations made by the
respondent/plamtiff, it would be evident that the allegations were regarding
flouting of order of injunction dated 05.09.2012, whereby they were restrained
from interfering with the peaceful possession of the respondent/plamtiff by
themselves or by any other means, but on 16.10.2012 petitioner no.1 to 5 armed
with deadly weapons (axe, farsa, talwar, and lathi) and along with female
members of their family entered the fields ( land in dispute) and had severed
Soyabean crop standing and when the son of the plantiff Gendalal, Mohana
and Lalu tried to stop them they hurled filthy abuses and were ready to fight.

In furtherance of his arguments it was contended that in the complaint, it
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was further averred that when the respondent/plaintiff tried to show the order of

the Trial Court, the petitioners refused to accept it and tried to assault them and
somehow the plaintiff and his family members escaped and, thereafter, in total
derogation of the very order of injunction, the petitioners severed 60 quintals of
Soyabean by means of a threasher of Gajraj Singh, looted it and went away and
though the plamtiff tried to report the matter to the police, the report was not
written and on 20.10.2012 the petitioners again came to the disputed land and
started ploughing the field and when the plamtiff tried to stop them, he was
threatened for life, thus, since the petitioner in the aforesaid manner had flouted
the order of injunction, the application under Order 39 Rule 2(a) was filed,
which goes to show that there was no question of possession being taken by
the petitioners and, therefore, the learned Trial Court on a wrong assumption
that the petitioners have forcibly taken possession of the land in dispute, had
passed the impugned order which is per se illegal.

It was further submitted that the learned Trial Court in paragraph 9 has
categorically held that the factum of loot of the Soyabean crop has not been
established beyond doubt against the petitioners, which was the basic allegation
of flouting the interim injunction order and when the said allegation itself was
not held to be proved, the order dated 17.07.2014 is bad i law. It was lastly
contended that aforesaid aspect has not been considered by the learned
Appellate Court and had dismissed the appeal in a routine manner and had
upheld the order passed by the learned Trial Court which also deserves to be
set aside.

Shri Rishikesh Bohre appearing for the respondent/plaintiff submits that

no interference is warranted in the present petition as two fact finding courts
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have given concurrent findings against the petitioners regarding flouting of the

mterim njunction order dated 05.09.2012. Thus, prayed for dismissal of the
present petition.

After hearing the rival contentions and perusing the impugned orders, this
Court finds that the learned Trial Court as well as the appellate authority had not
considered the allegations made by the respondent/plaintiff in his application
under Order 39 Rule 2(a) i its right perspective. The relevant extract of the
allegations as mentioned in the application against the petitioner of flouting the

mterim injunction order is reproduced herein below:

5. I8 & Mded B Iad AT DI BAAT b PR IR
B W A 16,1012 HTCIR HIR G THA I AAISH
BHIG 1 THMAd 5 dIgelidd 3R SAD ofsd Wi Rig,
HURIE, U, Td <ol & fa & 10 oo ade SRR
WWWWWU@W@@W@IW@@
Yd H gHPR AIEE dledl Yo [Bar a9 des o 3o
g3 Qe HIgW Ul dee] b W WA W SR
FEAIEHITOT BT ATEE Ble 74T fHIT| a9 HaeHTor
9 3MdEdh P ATl H—g89 B Ty et & IR s
TS JUR 8 TV 9 Aaed - R STHE & IReATS
foReTST 3TeYr, eSSy foAid 5912 BT SHIICHITUT BT
foEmaIT q9 JATISHITOT 7 AMdSh BT Il HI—d8 Bl ol
MR <4 gU HT fh VA QraTodl & W3R g0 &3 38
2 3R 8 Wi 7 7Md gaR PRl # 3k g9 #
qHhd & AT BH IR $Ie B of SN 9ol 81 8H
JETAd | Aol 8l S| 3FMed HHId 1 digefiel =1 3+
Tshl Wad R §9Re 9 el fh 3= o9 9 AR g 3iR
AT BRI SH H YT i1 T4 Fdad HHID 1 AT 5 €
TTdh BERIR TR 3MMded IR ST Tsdl bl AR oS dd
ISP 3R P ASDI o YT B W[ q4TS |

6. I b 3FIGH BHIDB 1 AT 5 1 T & FC—3i[eX
DI W IRb STR—GKI dibd & R [Gaifed 4 5 @<
ARIEA &1 BE S BRI 7 Fdcd ARITEH Fhar 2 3fiR 21
EOR W0 I @I € SH AN Bd ol RiE YA
TS GHRAAE Ya- DI YSR Hgeoll A1 & IR A

I AT B herdrd o RILY %\Fl

7. % f& aMaed o1 Iad "er @ RUIC w316 16.10.
12 T Yo PIAdrell dwc [T BT Gl BT BTl qardT el
Ruré o o=+ @1 Fdeq fbar dfes gfe 7 Rurd <o =81
BI AR IT PHEB W AT fb TR (&I H qbadAr aa
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Y&l & S¥fey 98l Bridre! BNl |

8. UE & ardesd &1 Iad fdared Y H srFded FHID 1
ST 5 ° Yt A 20.10.12 WMER B faHIg g3 IMHAR
Wa@éﬁaﬂﬁwﬁwfﬁrméwwsﬁ?@ﬁ
H gAY EIdlg Sl HR ol 3R 3Mdqdh & Wd DI dNTS
dAre 7| 19 AMEH AT B Ugdl Al dAS-—3s1TS IR &
MY 3R OF I AR B gDl | gdD! RUE da A
e faTids 20.10.12 BT Yol DIdarell TAT Sifds gferd =
RUc g5l 781 @1 3R 3faTeld H HRIAE] B Bl HE DR
T e |

31q: fde € fob afaqe o UM I UM 75 dediel A1 H
Rerd 4 4 . 800 A9 2 # | IFaT 0335 7. W AT
S © RIS TS ey feAid 05.09.12 BT 9T B
IR TR Thd & 91 Iad A H TSI 3fdqdh Dl 21
FOIR ®9T P AR &I Bad e 16.10.12 BT BICH
o S TAT g f3AIE 201012 BT TSR BT Secied B
faarfad 4@ H 2der ¥ BHIS A8 BT AR HAS dAlsT Bl
IAEH BHIDG 1 AT 5 Bl Sfad 7 e ue gvs fear
ST |

From the aforesaid allegations it would be evident that on 16.10.2012 the
petitioners are stated to have entered the fields (land in dispute) of the
respondent/plaintiff and had harvested/severed the Soyabean crop standing and
had threatened plamtiff and his family members and had forcibly taken the crop.
There is no allegation of taking the forcible possession of the said land.

Learned Trial Court in paragraph 9 has categorically held that so far as
the loot of the Soyabean crop by the petitioners is concerned, it was not
established, but on the basis that the petitioners have taken forcible possession
of the land in question, it was held that the petitioners have flouted the nterim
njunction order dated 05.09.2012 which appears to be beyond the pleadings
and completely illegal. It further observed by this Court that this aspect has also
not been considered by the appellate Court.

Both the orders, therefore, appears to be perverse and per se illegal,
accordingly, are hereby set aside.

The petition is allowed to the above extent.



(MILIND RAMESH PHADKE)

JUDGE
Chandni
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