IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.16943 of 2023

Vakil Kumar, Son of Kunkun Sahani, Resident of Village- Kopi, P.S. -
Dhanaur, District - Muzaffarpur.

...... Petitioner/s

Versus

1. The State of Bihar through Principal Secretary, Home Department, Govt. of
Bihar, Patna.

2. The Additional Chief Secretary, Home Department (Jail), Bihar, Patna.

3. The Director General of Police, Prison and Reforms Services, Govt. of
Bihar, Patna.

4.  The Deputy Inspector of General, Prison and Reforms Services, Govt. of
Bihar, Patna.

5. The Superintendent, Mandal Jail, Begusarai.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr. Mukund Mohan Jha, Advocate
For the Respondent/s Mr. Ajay Kumar, AC to GP4

CORAM: HONOURABLE MR. JUSTICE BIBEK CHAUDHURI

ORAL ORDER

2 02-05-2024 1. The Petitioner is a Jail Warder, posted at Begusarai
Mandal Correctional Home during the year 2021. The Petitioner
has filed the instant writ petition for the following reliefs:-

“i. To quash the order vide memo no.
1025 dated 02.02.2023 issued by the Assistant
Inspector  General, Prison and Reforms
Services, Govt. of Bihar whereby and
whereunder Petitioner has punished with the
withholding of four (4) increments of pay with

cumulative effect and further ordered that
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Petitioner will not received any
amount/allowance except the subsistence
allowances in the suspension period.

ii. To quash the order dated
29.05.2023 issued by the Additional Chief
Secretary of the department and communicated
vide memo no. 4662 dated 01.06.2023 to the
Petitioner whereby ad whereunder the service
appeal has been rejected with an order that
punishment given by the Additional Inspector
General, Prison and Reforms, Home
Department, Govt. of Bihar vide memo no. 1025
dated 02.02.2023 shall remain as usual without
considering the facts in a mechanical manner
without applying his judicious mind.

iii. For issuance of an appropriate
writ/writs, direction/directions in the nature of
mandamus directing to pay the entire salary of
suspension period.

iv. For issuance of any other
relief/reliefs for which the Petitioner is entitled
in the eye of law.”

2. On 15th of December, 2021, the Chief Warder,

Divisional Correctional Home, Begusarai, namely, Md. Nasim
Khan made a compliant before the Superintendent of the said
Correctional Home, stating, inter alia, that on the same date at
about 09:00 A.M., he was reported the inmates of the said

Correctional Home that the Petitioner had recovered one mobile
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phone from one inmate, namely, Hemant Rai, who was kept in
custody in Ward No. 8. It is also informed that the said mobile
phone was recovered from the old latrine room situated between
the Ward Nos. 5 and 7 by the Petitioner. However, the said
mobile phone set was returned to Hemant Rai on consideration
of some bribe. Therefore, the Chief Warder, Md. Nasim Khan
requested the Additional Superintendent of the said Correctional
Home to inquire into the matter and take necessary action.

3. On the basis of the said information, the
Superintendent of the said Correctional Home lodged a
compliant before the S.H.O, Town Police Station, Begusarai,
stating, inter alia, that on 15" of December, 2021 at about 01:00
P.M., a blue coloured Samsung Mobile Phone with Sim-Card
was recovered from behind Ward No. 8. The said mobile set was
stated to be in possession of a prisoner, namely, Hemant Rai.
The mobile set was duly seized and the seizure list was
forwarded with the FIR. Though, the Officer-in-Charge of the
Police Station was requested to take legal action over the said
matter, no case was registered against anybody over the said
incident which was informed by the Superintendent of the
Begusarai, Divisional Correctional Home.

4. Subsequently, on 16th of December, 2021, the
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Petitioner was served with a show cause notice wherein it is
alleged that on 15th of December, 2011 during his duty hours,
he recovered one Samsung Mobile Set with Sim-Card from
behind Ward No. 8. The said mobile was under possession of
Hemant Rai, a prisoner and the Petitioner returned the said
mobile to the above-named prisoner taking bribe of Rs. 1,500/-.
The Petitioner gave reply to the show cause notice on 20th of
December, 2021, stating, inter alia, that on the date and time of
occurrence, he had his duty from 06:00 A.M. to 12:00 (noon) to
look after Ward Nos. 9 to 16. One Kamlesh Kumar was on duty
to look after Ward Nos. 1 to 8 at the relevant point of time. It is
also stated by him that the Assistant Superintendent,
Correctional Home and Chief Warder asked the prisoners of the
said prison regarding recovery of the mobile phone but nobody
made any allegation against the Petitioner. It is also alleged by
him that subsequently Md. Nasim Khan obtained a statement of
Hemant Rai under threat and coercion. It is also found from the
first reply to the show cause notice that his relation with the
Chief Warder of the Correctional Home was inimical and he
made a confidential statement against the Chief Warder.
Therefore, he was falsely implicated on the allegation of

misconduct in performing his official duty at the instance of Md.
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Nasim Khan. The reply to the first show cause notice was not
accepted by the authority and the Superintendent of the
Divisional Correctional Home, Begusarai vide his letter dated
Oth of January, 2022, issued second show cause to the Petitioner,
stating, inter alia, that by submitting his reply, he wanted to
suppress his misconduct and guilt in discharge of his official
duty. The Petitioner duly gave reply on 10th of January, 2022 in
writing and denied all the allegations made out in the above-
mentioned two show cause notices served to him by the
authority. Subsequently, charge was framed on two counts

against the Petitioner which runs thus:-

“(2) fEg YrT- SEEN T BHErEN
& ol BT IR

i 15.12.2021 @I @werarer, i
gplel HAR B SYIC Fel Ho- 09 & 16 #
off| g8 Fer Ho- 08 & 41 897 ¥, Yo-
VISTGAR 1 & 9 ¥ O AlGige St 147 |
SfbT ST ofsd HiGiSd P T9g H BN &
faefl a¥ia qRIfErer] & a6 & T ael
perier, S PAN & gNT 1500~ w0 H
T GHIN SUIEflerE @ GRT a9 & &
@RT BRaIE 07 Tl &Y ST ANIRT Pl
e Y [l T GG AT O H grefadt
g9 HYE TE| SUTe Gred @& Sl H o
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& g3 941 P AGET q9F Al @ dqHA H
Ferqre], S qpicT FHAN B gAH FEAT
g | §hT 8 P BN Bl NG avgsl
W FRI YEGT & GIN § RER PN EwId
2012 & f3F7 830 (x) 870 (iii) (iv) (xv)
(xvii) 876(vii)(ix) @T &R GeotgT &/ ey &
AT BRI B Geell Fawel & @ BRI B

Pl geer B TR A ST arerm & |
7efleren
HEcT BN §TERI |

(3) Gelg HFT- S@EN I FAEN &
S BT BT

Reip- 15.12.2021 &I @erarer, it
JHicT PAR P I PN @& FE F 0-09 ¥
16 v off| 37 GNT @®el Fo - 08 & 4
87T V&, UYo- VOIpAR VI & UNT @ [
BISIEeT YebeT T W 9 Gae H BT & fbell
ft a7 geISpr) @ FB M T@ qarEr T
ST AT B FerdiT, A apid AR &
g g4 & FHEgar wx da @ aerd H qq
Pl AGEA §F: IGH BY AT T BT H
FAaNd & Fed BEIct, Hlo THIH T Pl
PRI & 3 §iqdl F §NT I8 o G §F
fa5 Fergrer, 81 adicr PAR & GNT 94 & U
9 0% Al oisd [T T W g 941 o
THGITT BN AIIET B aGE BN _Rar| §E
9z FHEUlT F GRT S&KT HeA W FaiEd
[CIga g9 wErgen  Srefiein, 1 gdl9 PHAR
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RE & ka1 T (s97 &1 vrEmla GoT) |
SKT I & SIER GN WEREH  3efleid -WE-
gare Surefleis, St gald AR R & GRT §41
87T V1, Uo- VOIPHR F P Hrerd H
gollehy qo-aTe @ Tg | qO-Ie & HH H §a)
891 ¥, Yo- 51 PAN I & GRT Rl
T f5 s - 15.12. 2021 @ gaE H 4
a7 & Ul TEeT V& o1/ A @ QNI
e, S q@lel AN @& GNT AN T forr
T o R g @ AT P o Meader
vFe 1| R GRT AT v & SN
Ferrer, & a@icr PAR 7 1500/ (9% EIN
gig @) Wwo &1 & g7 GV IKT HNIEST B
gl g a9 @} Qg1 99 & §97 @& SR
% J8 & Algg 5 dikal d ol PRI H
gollry qo-ale [hgr 797| 39 G9¢ H a8 %
dqe 7 e aRa (1) ERkFT TEE (2)
STICTIIBNY AT (3) AF AN @ GINT FAT Tl
v forga s ff fear T & fF perer, s
JHicT PAR (G 341 8F W & d1g q8W &
e o7 9 H agf qgar a9 g8 AeEe o
Pl g1 T Vel oft| Pperer, S dpld PAN
gt g7~ v & 1500/- wo & & T W
AT v §Y o AN @ a4 @ g
gy & foar (99 @1 BrEla o) |

§51 891 W & GNT PNT BT H
R\ @fRg vp Fl§iEer @ fbar ) o=



Patna High Court CWJC No.16943 of 2023(2) dt.02-05-2024
8/17

4 T AeEe o R @ dEY BN &
gHim- 7215 [RFidb- 16.12.2021 & GNT
JfgeT a4, Uo- IGPHAR VI I
grjfaen] §5f BN TS & (SHEE W) |
gars Suiefleies @& Sife gladeT Uq
gl & I 9N BeUIT 5 adpiel FAR
9 BRI & FUiH- 7214 fRFiw- 16.12.2021
& GNT 24 & & 3igv TIHNT Pl AT Pl
TE (e F wEml Gerd )| 8ad
YGCIBR P STl BETTT B BT FAN b
GNT fediw- 20.12.2021 @1 39 Prgierd H
Rar = (SrEla Fer) o gofa: W g
& & @y & @y g gNT A #E 3N
WgT & BN & a¥g GIEPN] RSN
o o YT & Femer, S adle AN &
GINT gorH Tl & S & forar T 8 f
Teaplell STeflerap, S Agar @& FHI e, 8
o PAN & GNT e Fo - 07 & a4 ¥

AIEeT aNHS 9T T 1| ST BETIT bl
3INIT g7 JUcfse] PHNIBY NN Fed By faar
T SEld BT S Horg FAN Bl dal
GIG-TS vd WY AT O GHPH AT PV
PR & % HIEeT @ o ggear @ IRy H
o | FVH g 8 Worg FAR & AlEIET Fiel
el o ot g8 off | e, Sl qwleT PAN b
BT & g W W & 5 3 8 9uv
& SRIGI W FN ATIRT 09 gl HEE §a
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PN W8 & e pN I T8 89 W
g% 3 PN & FHH - 92 [RFe-
09.01.2022 & g fgdia i~ @1 AT
Pl T (BRI Her) | fRAT TiBNT &
gl H gb gNT ool far T & f &
fRefig wgedicpee] b1 oEr feras A srame §
(BRIGRT Wer) | S8 I8 T garr & fF
& aRReIfl & a7 s garg & S5l dat
9 Wig-M3 dwar 1500/~ w0 & M H
Aeger ame @Y Rar) g W & fF
Ferier, 3 qFleT FAR QU HOT F &

BT & 3 g4 & AFIET T BV
g7 9 & go §41 & AEET dleT &7 F T8
W & 5 weger gd @ & akal @ 4w
Foy § glogiea el 9uersel vart o Uq
FEUT PT §a1 & T TS -TS | HeEre,
s gepler FAN FHT d41 F G WS -
fefl TR 39g g1 & gpN T8 fBar o
B & |

pegici, Sl dplel PAN TE Ppq

[Rer #rRT gvqs 2012 & 97 830 (x)

870 (iii) (iv) (xv) (xvii) 876 (vii) (ix) T

8N Sooled,  adedgiddl, HH A
STFETTTRIFA Pl T & |

37efleias, Heel HINT IR |

5. It is submitted by the learned Advocate for the

Petitioner that in the departmental proceeding, the Enquiry
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Officer did not follow the basic requirements of natural justice
and minimum rules of conducting departmental proceeding. It is
next submitted by him that the charge against the Petitioner was
framed on the basis of the statement of some prisoners, namely,
Hiragan) Yadav, Jatashankar Yadav and Mannu Kumar. The said
witnesses were not examined during departmental inquiry and,
therefore, the Petitioner did not get any scope to cross-examine
the said witnesses.

6. Moreover, the prisoner, Hemant Rai was also not
examined. The Petitioner was not provided with the chance of
cross-examination of the said witnesses. The disciplinary
authority relied on the statement of Hemant Rai which he made
at the time of initial inquiry before the Additional
Superintendent of Prisons. The Enquiry Officer found that the
Petitioner did not examine Md. Nasim Khan in spite of repeated
request by the Enquiry Officer. However, he is absolutely silent
with regard to cross-examination of the material witnesses like
Hemant Rai and other prisoners during disciplinary proceeding
by the Petitioner. No opportunity was granted to him to cross-
examine them. Ultimately, on the basis of the inquiry report,
disciplinary proceeding was concluded and he was punished

with directing stoppage of four increments. It is also directed
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that he would not be entitled any amount more than subsistence
allowance which he received during suspension.

7. Learned Advocate for the Petitioner submits that
detailed procedure of departmental inquiry and imposing
penalties is enumerated in Rule 17 of Bihar Government
Servants (Classification, Control & Appeal) Rules, 2005
(hereinafter referred to as the ‘Bihar CCA Rules, 2005°). The
Enquiry Officer failed to conduct the departmental inquiry in
terms of Rule 17 of Bihar CCA Rules, 2005. Rules 17(14),

which states as follows:-

“17(14) On the date fixed for the
inquiry, the oral and documentary evidence by
which the articles of charge are proposed to be
proved shall be produced by or on behalf of the
disciplinary authority. The witnesses shall be
examined by or on behalf of the Presenting
Officer and may be cross-examined by or on
behalf of the Government Servant. The
Presenting Officer shall be entitled to re-
examine the witnesses on any points on which
they have been cross-examined, but not on any
new matter, without the leave of the inquiring
authority. The inquiring authority may also put
such questions to the witnesses, as it thinks fit.”

8. According to the learned Advocate for the

Petitioner failure on the part of the presenting officer to produce
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the witnesses before the disciplinary authority goes to the root
of the authenticity of the disciplinary proceeding because of the
fact the Petitioner did not get any opportunity to cross-examine
the witnesses.

9. It is also submitted by him that impugned order was
not passed following Sub-Rule 23(1) of Rule 17 of Bihar CCA
Rules, 2005. Thus, entire disciplinary proceeding as well as the
finding of the authority is liable to be quashed.

10. Learned Advocate on behalf of the State, on the
other hand, submits that the inquiry held by the appropriate
authority is in accordance with law. The Petitioner was given
adequate opportunity to cross-examine all the witnesses.

11. On due consideration of the evidence as well as
statement of the imputation of charge and reply made by the
Petitioner on show cause notice, the Superintendent of Bihar
Kendriya Kara, Bhagalpur and the Conducting Officer,

departmental proceeding held as hereinbelow:-

Sureheres & a7 3y go-ate & o
T8 g gT 81 g §41 89 W ENTFI
ged, SHviey dled, Ay PAN H 4 H

e el T & 5 werier s q@ler pAR
gt 891 I G 1500/- Wo I7 P T G¥
G BV §U da FAwT PAR @l ANz
g P} QI S g1 & W FETIT & WS-
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T P gbe Fwar & 5 apidT FAR F T8
FET fF T4 Ber ey -08 F AT Sk A
8t der Fe&-09-16 # o, wbw arg 7@l
g1

g9 ey H sl va gwgliev
g gRT §41 & A & erd PIY I
W gega 7@ e = o Rig 8 f
ASTger & gaor NfAT FHHT 7 O @ lar
7| g7 & 97 Ferdie H 9T felead
I 4 I8 W% for@r & & e 7 g9
TVE Pl HcT @ PN [Bar oF §31 85T I
7 g7 & PR [FAr) qp-aw H g 9w
Pl 7 VBN [FAr F gHa T T e
goT 9 PN [BIr oifbT gyl Sl &
ggr7, Siig & SciieT g qo-arg & e gkl
g f& O gc geq g2 smfda & 7
39 §ig H HIZ 3 FEE AT T@l 19T |
glees gicd e @l §ON dNH Al @& oy
fAfer g & SN ST o 39 ge |
P G TG &) "glead g F 9T ¥ R
vF & gag gega [ W & 33 sHa
R aFIER § T8 o, I8 A T@ 8/ or:
Pl Sl qbicd PAN GY TIE T SR
Rig & &1

Frf - o gl AR, Foid
HerleT & N T IR gEIT gkr &

12. Learned Advocate for the State also refers to a

decision of Hon’ble Supreme Court in the case of Union Of
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India & Ors. v. P. Gunasekaran, reported in (2015) 2 SCC 610.
It is observed by the Hon’ble Supreme Court that in disciplinary
proceeding, the High Court is not and cannot act as a second
Court of first appeal. The High Court, in exercise of its powers
under Articles 226/227 of the Constitution of India, shall not
venture into re-appreciation of the evidence. The High Court
can only see whether:-

(a) the enquiry is held by a competent authority;

(b) the enquiry is held according to the procedure
prescribed in that behalf;

(c) there is violation of the principles of natural justice
in conducting the proceedings;

(d) the authorities have disabled themselves from
reaching a fair conclusion by some considerations extraneous to
the evidence and merits of the case;

(e) the authorities have allowed themselves to be
influenced by irrelevant or extraneous considerations;

(f) the conclusion, on the very face of it, is so wholly
arbitrary and capricious that no reasonable person could ever
have arrived at such conclusion;

(g) the disciplinary authority had erroneously failed to

admit the admissible and material evidence;
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(h) the disciplinary authority had erroneously
admitted inadmissible evidence which influenced the finding;

(7) the finding of fact is based on no evidence.”

13. In the instant case, it is found, indisputably, that
the star witnesses on behalf of the enquiry authority where the
prisoners on the basis of whose statement, the Chief Warder
initially found that the Petitioner allegedly took a sum of Rs.
1,500/- in return of a mobile set. During departmental inquiry,
the said witnesses were not produced. It was the duty of the
presenting officer to produce the said witnesses and on
production, he could have relied on the statement made by the
said witnesses giving liberty to cross-examine them by the
delinquent employee or his representative. The said procedure
has not been followed and uncontroverted statement of the
prisoners were accepted without assigning any reason.

14. Thus, this Court is of the view that the principle of
natural justice was violated by the disciplinary authority. The
authorities have disabled themselves from reaching a fair
consideration without giving opportunity to the Petitioner to
cross-examine the witnesses.

15. Last but not the least, the Chief Warder of the

Correctional Home submitted the FIR mentioning the colour of
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the mobile phone as blue but the mobile phone which was
subsequently seized from Hemant Rai was made by Samsung
Company having black and white colour. Thus, material
testimony 1i.e., mobile set which was allegedly recovered from
prisoner, Hemant Rai was not produced before the Enquiry
Officer. The Enquiry Officer did not consider the said fact also.

16. In view of such circumstances, I come to the
conclusion that the report of the disciplinary as well as the
appellate authority is liable to be set aside and accordingly the
impugned report of the disciplinary authority and the appellate
authority are set aside.

17. The disciplinary authority is directed to direct the
inquiry officer to conduct the disciplinary proceeding against
the Petitioner following the principles laid down in Bihar CCA
Rules, 2005, especially Rule 17 (14) and 17 (23) (i) thereof and
give opportunity to the delinquent employee / Petitioner to
cross-examine all the witnesses whose evidence was relied upon
by the presenting officer and the inquiry authority to prove the
charge levelled against the Petitioner.

18. Entire process shall be concluded within a period
of 3 months from the date of receipt/communication of a copy

this order to the inquiry officer or any other officer appointed by
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the disciplinary authority.

(Bibek Chaudhuri, J)
uttam/-




