
IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.1776 of 2015

======================================================
Harideo Jha S/o Late Satyadeo Jha,  resident  of Village  and Post  Sibipatti,
P.S.- Raj Nagar, District- Madhubani, Present Address Mohalla- Bajrangpuri,
Shaheed Bhagat Singh Path, Road No. -3/F, P.O.- Gulzarbagh, District- Patna-
800007.

...  ...  Petitioner/s
Versus

1. The State Of Bihar 

2. The Principal Secretary, Social Welfare Department, Bihar, Patna. 

3. The Director, Social Welfare, Bihar, Patna. 

4. The Deputy Director, Welfare, Gaya. 

5. The Superintendent, After Care Home, Gaighat, Patna. 

6. The Superintendent, Observation Home, Gaya. 

7. The Accountant Genral, Bihar, Patna. 

...  ...  Respondent/s
======================================================
Appearance :
For the Petitioner/s :  Mr. Rajendra Narain, Sr. Advocate

 Mr. Dharmendra Kumar Sinha, Advocate
For the Respondent/s :  Mr. Ritesh Kumar, SC 33
======================================================
CORAM: HONOURABLE MR. JUSTICE NANI TAGIA
ORAL JUDGMENT

Date : 15-02-2024

Heard  Mr.  Rajendra  Narain,  learned  senior  counsel

appearing for the petitioner and Mr. Ritesh Kumar, learned SC

33 for the State. 

2. The petitioner who was appointed as a Cook on daily

wage  basis  on  26.01.1970  and  whose  services  as  such  was

regularized  on 28.04.2005 in the Department of Social Welfare

Department,  Government  of  Bihar  by an order  issued by the

Director,  Department  of  Social  Welfare  Department,

Government  of  Bihar  vide memo No. 407 dated 28.04.2005
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(Annexure-3 to the writ petition) and retired from the service on

31.01.2012 from the post of Cook, has approached this Court by

filing this writ petition praying for payment of pension, gratuity

and other retiral benefits to the petitioner by adding shortfall of

3 years 2 months and 27 days from his service rendered on daily

wage in completing 10 years of qualifying service for pension

and other retirement benefit as provided in the  Bihar Pension

Rules, 1950.

 3. In support of the petitioner's case that he is  entitled to

payment of pension and other retirement benefits even though

he had not completed 10 years of regular service as Cook from

the  formal  date  of  regularization,  learned  senior  counsel

appearing for the petitioner has placed reliance on Rule 59 of

the  Bihar  Pension  Rules,  1950  as  well  as  Memo  No.

Pen1024/69/11779 F., dated 12.08.1969 issued by the Finance

Department,  Government  of  Bihar  to  contend  that  even  if  a

person has worked in a temporary capacity and has not been

confirmed, if his service on any post is continuous and is for

more than 15 years, then it may be considered as pensionable

under Rule 59 of the Bihar Pension Rule, 1950.

4. The petitioner has also placed reliance on a decision

rendered by a Division Bench of this Court in LP.A. No. 198 of
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2016 wherein while interpreting the above provision of Rule 59

of  the  Bihar  Pension  Rule,  1950  as  well  as  Memo  No.

Pen1024/69/11779 F., dated 12.08.1969 this Court has held that

“reading of the above provisions clearly provide that even if a

person has worked in a temporary capacity and has not been

confirmed, if his service on any post is continuous and is  for

more than 15 years, then it may be considered as pensionable

under Rule 59 of the Bihar Pension Rules 1950”.

5. Counter affidavit by the State has been filed wherein it

has not been disputed that the petitioner has rendered his service

as a Cook continuously since his date of initial appointment on

26.01.1970  till he was regularized as a Cook  vide memo No.

407 dated 28.04.2005 (Annexure-3 to the writ petition). 

6. Learned counsel for the State while not disputing the

contentions advanced by the learned senior counsel appearing

for  the  petitioner  has  also submitted  that   continuous service

rendered  for  more  than  15  years,  may  it  be  in  temporary

capacity, is liable to be considered as pensionable service. 

7.  That  apart,  learned counsel   appearing for  the  State

further submits that  the Government of Bihar has also come out

with a resolution wherein it has been provided that  5 years of

services rendered as daily wage shall be counted as one year of
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service  for  the  purpose  of  pensionary  and  other  retirement

benefits. He  further submits that in the facts of this case, the

petitioner  would  be  entitled  to  pension  and  other  retirement

benefits even in terms of the resolution of the government, in

addition to the contentions advanced by the petitioner.

8. Since the entitlement of  pension and other retirement

benefits of the petitioner in the facts and circumstances of the

case has remained  undisputed, in view of the provisions of Rule

59  of  the  Bihar  Pension  Rules  1950  as  well  as   Memo No.

Pen1024/69/11779 F., dated 12.08.1969 and in the light of the

decision rendered by the Division Bench of this Court in LPA

No. 198 of 2016 vide order dated 26.06.2023, this writ petition

is disposed of with a direction to the respondent authorities to

consider the case of  the petitioner for  payment of pension as

well as other retirement benefits in the light of Rule 59 of the

Bihar Pension Rules, 1950 and  Memo No.  Pen1024/69/11779

F.,  dated  12.08.1969  issued  by  the  Finance  Department,

Government  of  Bihar  as  well  as  decision  rendered  by  the

Division Bench of this Court in LPA No. 198 of 2016 and the

resolution of the government mentioned herein above as pointed

by the learned government Advocate.

9. Since the petitioner has retired from service in the year
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2012,  the  respondent  authorities  shall  complete  the  exercise

directed  herein  above  as  expeditiously  as  possible  preferably

within  a  period  of  six  weeks  from  the  date  of  receipt  of  a

certified copy of this order. 

10. Writ petition is disposed of with the above direction. 

    

Prakash/-

(Nani Tagia, J)
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