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2023:DHC:3373-DB

IN THE HIGH COURT OF DELHI AT NEW DELHI
Date of decision: 26™ April, 2023

LPA 437/2018

MOUNT CARMEL SCHOOL
Through:

Versus
DEEPIKA ANAND & ANR
Through:

CORAM:

..... Appellant

Mr. Romy Chacko, Mr.
Vedanta Varma, Mr. Vibhor
Kush, Mr. Akhil Kumar
Golaand

Mr.Shubhankar Choudhary,
Advocates along with Mr.
Michael Williams, in person.

..... Respondents

Mr. LS. Alagh, Senior
Advocate with Mr. Avneesh
Garg, Advocate for R-1.

HON'BLE MR. JUSTICE NAJMI WAZIRI
HON'BLE MR. JUSTICE SUDHIR KUMAR JAIN

NAJMI WAZIRI, J.(ORAL)

The hearing has been conducted through hybrid mode (physical

and virtual hearing).

C.M.APPL.. 15253/2023(by R-1 for recalling of order dt. 10.03.2023)

1. This application seeks recall of the order dated 10.03.2023 which

recorded settlement of the lis by consent of the parties. Prior to

recording of the settlement, the case was adjourned at the request
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of the respondent on 08.02.2023, 10.02.2023, 16.02.2023 and
02.03.2023 to facilitate her to ponder over the school offer and/or
to work out a computation of the amount that she would be
comfortable with. R-1 quoted an amount which formed the basis of
the consent order passed on 10.03.2023. Thereafter, the school has
filed its undertaking to abide by the settlement as recorded in the
said order. A copy of the same has been supplied to the respondent
in the course of the hearing. Let the said undertaking be brought
on record.

2. However, R-1- the applicant, has not filed her undertaking. She
says that she was unaware of the communication from the DOE to
the school directing the latter to withdraw the dismissal order.
Therefore, the consent order be recalled.

3. The learned counsel for the appellant/School submits that the
aforesaid order of the Government is of no value since for the
appellant-a minority institution, no prior approval of the DOE is
required for dismissal of its teacher/employee.

4. The learned Senior Advocate for the R-1 submits that the said

contention is contrary to their submissions recorded in para 7 of
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the order dated 17.02.2022 passed by the learned Single Judge of
this court in W.P.(C) 2843/2022, which reads as under:-

“...7. Qua suspension of subsistence allowance it is
submitted by learned counsel for respondent she has not
been attending the school for the last five years and thus
had abandoned her job. He submits the chargesheet
complies with the provisions of Rules 118 and 120 and
the suspension is also in order and they would produce
the record. Let counter affidavit be filed with complete
documents within four weeks from today with an advance
copy to learned counsel for the petitioner. Rejoinder, if
any, be filed within two weeks thereafter....”

5. Be that as it may, the settlement was arrived at between the parties
after due deliberation by them. There is no element of coercion
alleged anywhere in the application. Therefore, there is no cause
for recalling the order dated 10.03.2023.

6. The application is dismissed.

LPA 437/2018, CM APPLs. 32022/2018 & 2132/2020

7. In the first instance, R-1 took a pre-maternity leave from 1% to 5"
February, 2017 and then she took an extension of the said leave
from 06.02.2017 to 06.08.2017. After a mere gap of three days she
immediately proceeded on child care leave from 10.08.2017 to
16.05.2018. In effect, the teacher did not come to school from

01.02.2017 to 16.05.2018. The total continuous duration for which
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she remained away from school was 467 days. For the 3
intervening days from 07.08.2017 to 09.08.2017 also, she remained
absent. In effect, the total number of days for which she did not
render any service to the school were 470 days. The impugned
order directs that she be paid her remuneration, as her leave of
absence from school was justified.

8. The learned counsel for respondent no.1 now seeks to respond to a
Computation chart handed-over to him by the appellant, in court
today.

9. The records establish that there has been clear denial of natural
Justice insofar as no time was granted to the school to file a counter
affidavit to the writ petition. The learned counsel for the
appellant/School refers to Office Memorandum of the DoPT dated

18.11.2008, which reads inter alia as under:
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el
Wo. 13018/22008-Eset. (L) o
Government of India o i ﬁ’
Ministry of Personnel, Public Trievinces & Pensions s :
- {Depertment of Personnel ang Training) LT T

= . |
1k Anmesiy RE R
. New Deelhi, dated the  November, 2008,

QFFICE MEMOR ANDUM

Subject : Child Care Leave in respect of Central Gﬁwmen%ﬂg!ujmﬂas 8 resylt
of §ixth Central Pay Commission — ctaﬁﬁ'ca.tiqn reglrding ~

The order regarding introduction of Child Care leave (CCLY in respect of
Central Goveniment employess were issued vide this Depariment’s: O.M of gven
nutiber dated 1% September, 2008, Subsequently, clarification in this regard were
‘als0 issued vide O.M. dated 20% September. 2008

2 Conseguent ypon the implementation of orders relating 1o Child Care Leave,
. refesences has beon received from vartous sections regarding the precedure for Erast
of this leave et ' In this connestion, it is mentioned that the imtention of the Pay
- Gommission in recommending Child Care Leaye for women employess WES o
facilitate women employees o tske care of their children at the fime of niged
"However, this does not mean that CTL should disrupt the functioning of Central
Government offices. <Fhe npture of this leave waa'mvis;ggﬁ 10 be the sime as that of
samed leave,  Adfordingly, while muptaining thd spirit of Pay Commission's
recammendations inmdct and ajeg harmenizing tha .mﬂo_q_t'-"!__ﬁquut_t-i;r_nj._'r_tg af the cffices !
the following clarifigations are jssusd T consultation with the, Departmant of
Expenditure (Implementation Cell) with regacd Yo Child Care Leaws for Cenrral
Gmwmnt-m;i!nydqq:. - :

0. GCL camnot be: gemanded as a mater of rght.  Under ol '
sircymstances can: any employee praceed o CCL. without pror |

) proper approval oF this Teavee by the leave spactioning a)ithority, |

iy - “The leave iz to be freated like the Eamed Leave and sanotioned s i
syeh. :

i) Conseqyantiy, Saturdays, Sundays, Gazested hofidays e, -Halling '
~during the period of leave would also count for OCL, as in the case of _
Eerned Leave,

" DCL ean be availed only if the employes concermed fizs no Eameq |
Leave at her credit, ; :

3. Hindi version will fallow,

ianaISinth

o UnderSeeretary to the Govt. of India

To

All MinistriesDepartments ol the Govi, of Indig, ete, (25 per standand
mailing Iise) I

<
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10.Also the instructions issued by the GNCTD on 06.11.2008

(Annexure R-13, PDF-188) reads inter alia as under:

[+t

. Instructions regarding grant of chilg care leavery mf/;cﬁggf%?"rfﬁﬁ;ﬁ %2
- : ' ' Teacheps '~ o 00 S0

c e ke '.'._
i _{“ T e
: L

+
-

I contin tion to th ; : ' i
nation te shis office cirpular of even No: 2281 dated 5.11 2008 —
; Fdhad, +It1s hershy

clarified that the follgwi i
' ng Instructions/gulding prine ;
grant of Child ¢ -BUIOing principles sh Ty
ey Hd Cars Leave to Gowe. Schael Teschers (e e, o o erved for |
anctioning Authority, male) by the Leave !
|

I. Chf!d EEFE [..-ﬂ'a\".ﬁ EFEEIJJ -h“' -}? 5 ' E ngugnin
; g Jan ulu Dning b h 1 AUth :
: ] the Leg Hha o g o I,'II_,uI
I:HQOI."'DD-,-tf'RE'] a5 DE‘F'f@JﬁSdI'QEfDH E!.EUEE:‘}' [R'p[ﬂ[:e ]|_'|_ Cage ia[-[}l ‘;;m‘ ;nl [;ﬂ“
4 * ] E.

> ;h!!n:lilren and gther exigencies of public seryice
' “Pplication for grant of Child Car ' -

e Leave (if not | ) !
maternity | y ; tlaimed in eg :
Sancl:!on?r eave) &l_'m]] be submitted by the applicant g ntinuation of

: cwmemig &u;hc;_rt:fatieast 30 days before the Putenvied 4 J:::pmfpﬁate Leave
CralEntement of such leave: In case ; . ate o
EII '|r‘n]1 uslr be 'i'ilg'!aj"neji o case to case baﬁsuf €xigency, ﬂ:e annsm of DDE/RDE
1 teaveAccount for Child Care Leave shell|
o < ¥l Lare Ledve shall be mainga:
_ alread i = ahall be maintained in
ceretos fated withthe GOI OM. Dated 20.09.2008 gt s P 002 |
4. Whil ;D‘?f the govt. servant, concerpeq, . Shall be keptinthe
- ¢ Subm o : " , -
mitting application for grant of Child Cape leave the appiicant hal
e applicant shal|

have to furnish the
: : proof of age of ;
applied for, 7 3Be ofchild /children for whoge the Jeave is being

Thisj i
135UEs with the prigr approval of the Com petent Authority

08/11/2008): - ¢.F.DE1 (15)/8-) Circular /08 /31 244

Signature Not, Verified

Digitally Signe

By I TEN LPA 437/2018 Page 6 of 9
Signing DaE]lG.OS.ZOZS

12:18:07



2023:DHC:3373-DB

11.The aforesaid instructions were applicable under section 10(1) of
the Delhi School Education Act, 1973 to all recognized private
schools in the NCT. The Office Memorandum of the DoPT dated
18.11.2008 specifically stipulates that: “CCL cannot be demanded
as a matter of right and under no circumstances can any employee
proceed on CCL without prior proper approval of the leave, by the
leave sanctioning authority.”

12. As noted hereinabove, after the pre-maternity leave, maternity
leave was taken which ended on 06.08.2017. The
respondent/teacher then proceeded on 280 days child care leave
without an application having been made 30 days prior to her
availing it. Her proceeding on CCL without permission of the
school, indeed even without applying for such leave, is in
contravention of the aforesaid instructions/O.M. issued by the
Government regarding grant of CCL. Yet, the teacher/R-1
proceeded on leave possibly on the assumption that simply because
she had just completed her maternity leave, she would need the

CCL and the same would be deemed to have been granted.
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However, that leaves the school to suddenly fend for itself after her
maternity leave expired. Her absence was for about 470 days, of
which, for 280 days she proceeded on CCL.

13.The rationale behind making an application atleast 30 days prior to
proceeding on CCL is that the school could make due alternate
arrangements regarding the absence of such teacher from school. A
sudden, uninformed and unsanctioned absence and for a
continuously long period leaves the school in an uncertain position
as to whether it should employ/engage the services of a teacher for
a temporary phase or on a permanent basis. The non-intimation to
the school or not making an application to the effect that the
teacher would be proceeding on child care leave for about 280 days
would surely disrupt the functioning of the school.

14.Furthermore, insofar as the teacher did not apply to the school for
grant of child care leave,her absence from the school was irregular
and the school was right in taking the view that it has taken.

15.In the circumstances, the impugned order cannot be sustained and

is accordingly set aside.
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16.In view of the above, the appeal, along with pending applications,

if any, stands disposed-off.

NAJMI WAZIRI, J
SUDHIR KUMAR JAIN, J
APRIL 26, 2023/v/n/am
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