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$~2  
* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI 

Date of Decision: 22nd December, 2023 

+     W.P.(C)-IPD 30/2021 

 RISHI LAL GUPTA     ..... Petitioner 
Through: None. 

    versus 
 
 UTTAM CHEMICAL UDYOG & ORS  ..... Respondents 

Through: Ms. Arushi Singh, Ms. Anjalika 
Arora, Ms. Manviya Arun, Advs. 
(M. 9717234611) 

CORAM: 

 JUSTICE PRATHIBA M. SINGH 

Prathiba M. Singh, J. (Oral) 

1.   This hearing has been done through hybrid mode.  

2. The present writ petition under Article 226 and 227 of the 

Constitution of India has been filed by the Petitioner-Rishi Lal Gupta 

challenging the impugned order dated 5th July 2007 passed by the IPAB. 

3. The impugned order arose out of a rectification petition under Section 

56 of the Trade and Merchandise Marks Act, 1958 filed before the IPAB by 

the Respondent-M/s. Uttam Chemical Udyog (the Applicant before the 

IPAB) against the Petitioner herein - Mr. Rishi Lal Gupta (the Respondent 

before the IPAB), seeking removal/cancellation of the registered trade mark 

of the Petitioner, namely, 'BHAI-BHAI' bearing no.371858 dated 4th 

February, 1981 in Class 3. The extract from the Trade Mark Journal No. 

1145 dated 16th February, 1997 is as follows: 
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4. The grounds for rectification of the said mark ‘BHAI-BHAI’ were 

that the Petitioner is not the proprietor of the said mark and that the mark has 

remained without sufficient cause. The IPAB vide the impugned order dated 

5th July, 2007 observed as follows: 
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● The Respondent i.e. Uttam Chemical Udyog bears the burden 

of proof in cases of alleged fraud. The Petitioner had committed 

fraud before registration by withdrawing and then refiling a 

similar application without explanation, thus suppressing facts 

from the Registrar of Trade Marks. 

● Another ground for removal is the violation of Sections 9 and 

11 of the Trade and Merchandise Marks Act, 1958 with the 

marks being deceptively similar, causing potential confusion. 

The Respondent used their mark prior to the Petitioner, and 

thus acquired valid rights. 

● The Petitioner, who began using the mark later than the 

Respondent, cannot be considered the proprietor of the mark 

under Section 18(1) of the Trade and Merchandise Marks Act, 

1958. 

5. Thus, the said petition before the IPAB was allowed and the mark was 

rectified. The relevant paragraph of the said order reads as under: 

“28. We are further of the opinion that the first 
respondents who are later in point of time of user to 

that of the applicants cannot be considered to be the 

proprietors of the mark as per Section 18(1) of the Act. 

29. Taking into consideration the facts and 

circumstances of the case, we are of the view that the 

registration has been obtained by committing fraud 

seen from the attitude of the first respondent who had 

withdrawn the earlier application and filed a new 

application suppressing the fact. On this ground alone 

the mark is to be removed from the Register.  

30. We, therefore, allow the application for 

rectification directing the Registrar of Trade Marks, to 

remove the trade mark No.371858 in class 03 from the 
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Register of Trade Marks. However, there shall be no 

order as to costs.” 
 

6. In the present petition, vide order dated 10th September, 2007, notice 

was issued. As on date, the Court is informed by ld. Counsel that the mark 

‘BHAI-BHAI’ stands removed from the website as no interim order was 

granted. The status from the website of the CGPDTM is as follows: 

 

7. By way of background, a suit was filed by the Respondent against the 

Petitioner, being ‘Suit No. 3/1975’ before the District Judge, Gurgaon 

seeking an injunction against infringement and passing off for using the 
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Respondent’s trade mark '5-BHAI'. 

8. In the said suit, the ex parte injunction was granted on 20th May, 

1975. Thereafter, an application under Order XXXIX Rule 4 CPC was also 

filed and at that stage, Mr. Rishi Gupta moved for stay of the suit under 

Section 111 of the earlier Trade and Merchandise Marks Act, 1958. The 

interim order was modified vide order dated 11th June, 1975. The Petitioner 

was then permitted to file a rectification petition. The Petitioner was further 

directed to deposit a quarterly statement of account with Rs.1250/- till 

disposal of the suit. 

9. Since the suit was stayed, the matter before the IPAB continued to 

remain pending and thus as on date, in view of this writ petition, the suit has 

continued to remain stayed.  

10. None is appearing for the Petitioner in this matter for the last several 

hearings.  

11. Both the marks stand removed from the Register of Trade Marks as 

noticed from above. In this view of the matter, this Court is not inclined to 

continue the writ petition. Under Article 227 of the Constitution of India in a 

writ challenging the IPAB’s order, the extent of the exercise of jurisdiction 

by this Court is limited. The impugned order of the IPAB is reasoned.  

12. In this view of the matter, the petition is dismissed.  

13.  The Respondent- Uttam Chemical Udyog is free to reactivate the suit 

bearing no. ‘Suit No. 3/1975’ and seek remedies in accordance with law. All 

pending applications are also disposed of. 

 

PRATHIBA M. SINGH 

JUDGE 
DECEMBER 22, 2023Rahul/dn 
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